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Mr. Danhof, for the committee on judicial branch, introduced
Committee Proposal 90, A proposal pertaining to the judicial
branch. A substitute for section 1 of article VII;
with the recommendation that it pass.

Robert J. Danhof, chairman.

For Committee Proposal 90 and the reasons submitied in sup-
port thereof, see below under date of February 22.

Mr. Danhof, for the committee on judicial branch, introduced
Committee Proposal 91, A proposal pertaining to the supreme
court. A substitute for sections 2, 4, 5, 6 and 7 of article VII;
with the recommendation that it pass.

Robert J. Danhof, chairman.

For Committee Proposal 91 and the reasons submitied in sup-
port thereof, see below under date of February 22.

Mr. Danhof, for the committee on judicial branch, introduced
Committee Proposal 92, A proposal pertaining to a court of
appeals. Amends article VII;
with the recommendation that it pass.

Robert J. Danhof, chairman.

For Committee Proposal 92 and the reasons submitied in sup-
port thereof, see below under date of March 13.

Mr. Danhof, for the committee on judicial branch, introduced
Committee Proposal 93, A proposal pertaining to the circuit
court. A substitute for sections 8, 9, 10 and 11 of article VII;
with the recommendation that it pass.

Robert J. Danhof, chairman.

For Committee Proposal 98 and the reasons submitted in sup-
port thereof, see below under date of February 28.

Mr. Danhof, for the committee on judicial branch, introduced
Committee Proposal 94, A proposal pertaining to the probate
court. A substitute for sections 13 and 14 of article VII;
with the recommendation that it pass.

Robert J. Danhof, chairman.

For Committee Proposal 94 and the reasons submitted in sup-
port thereof, see below under date of March 1.

Mr. Danhof, for the committee on judicial branch, introduced
Committee Proposal 95, A proposal pertaining to appeals from
administrative tribunals. Adds a new section to article VII;
with the recommendation that it pass.

Robert J. Danhof, chairman.

For Committee Proposal 95 and the reasons submitted in sup-
port thereof, see below under date of March 5.

Mr. Danhof, for the committee on judicial branch, introduced
Committee Proposal 96, A proposal pertaining to general and
special provisions relative to the courts of the state. A sub-
stitute for sections 17, 19, 20 and 23 of article VII;
with the recommendation that it pass.

Robert J. Danhof, chairman.

For Committee Proposal 96 and the reasons submitted in sup-
port thereof, see below under date of March 6.

Mr. Bentley, for the committee on education, introduced
Committee Proposal 97, A proposal to amend article XI by
adding a new section pertaining to the arts and recreation;
with the recommendation that it pass.

Alvin M. Bentley, chairman.

For Committee Proposal 97 and the reasons submitted in sup-
port thereof, see below under date of February 22.

Mr. Bentley, for the committee on education, introduced
Committee Proposal 98, A proposal pertaining to the educational

institutions of the state. Replaces sections 3, 4, 5, 7, 8, 10 and
16 of article XI; .
with the recommendation that it pass.

Alvin M. Bentley, chairman.

For Committee Proposal 98 and the reasons submitted in sup-
port thereof, see below under date of February 16.

Mr. Hoxie, for the committee on legislative powers, introduced
Committee Proposal 99, A proposal to provide that the legisla-
ture may provide for a jury of less than 12 in civil cases.
Amends article V, section 27;
with the recommendation that it pass.

T. Jefferson Hoxie, chairman.

For Committee Proposal 99 and the reasons submitted in sup-

port thereof, see below under date of April 11.

Mr. Hoxie, for the committee on legislative powers, introduced
Committee Proposal 100, A proposal to provide that the legisla-
ture shall not authorize lotteries or the sale of lottery tickets.
Retains article V, section 33;
with the recommendation that it pass.

T. Jefferson Hoxie, chairman.

For Committee Proposal 100 and the reasons submitted in sup-
port thereof, see below wunder date of April 11.

Mr. Hoxie, for the committee on legislative powers, introduced
Committee Proposal 101, A proposal to provide that the state
shall not engage in internal improvements except in certain
specified areas and except that the legislature may empower
local subdivisions to act in the area of internal improvements.
Amends article X, section 14;
with the recommendation that it pass.

T. Jefferson Hoxie, chairman.

For Committee Proposal 101 and the reasons submitted in sup-
port thereof, see below under date of April 11.

Mr. Hoxie, for the committee on legislative powers, introduced
Committee Proposal 102, A proposal to provide that each house
of the legislature may choose its officers, determine its rules,
judge qualifications of its members and other matters. Amends
article V, section 15;
with the recommendation that it pass.

T. Jefferson Hoxie, chairman.

For Committee Proposal 102 and the reagsons submitted in sup-

port thereof, see below under date of April 12.

Mr. Hoxie, for the committee on legislative powers, introduced
Committee Proposal 103, A proposal to provide that sessions of
the legislature be open and that a concurrent resolution is
necessary for adjournment for more than 3 days. Amends
article V, section 18;
with the recommendation that it pass.

T. Jefferson Hoxie, chairman.

For Committee Proposal 103 and the reasons submitied in sup-

port thereof, see below under date of April 11.

Mr. Hoxie, for the committee on legislative powers, introduced
Committee Proposal 104, A proposal to provide for 8 readings
of a bill before passage and for passage of bills by a majority
of the members elected. Retains article V, section 23;
with the recommendation that it pass.

T. Jefferson Hoxie, chairman.

For Committee Proposal 10} and the reasons submitted in sup-
port thereof, see below under date of April 11.

Mr. Hoxie, for the committee on legislative powers, introduced
Committee Proposal 105, A proposal to provide that bills must
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way limits the legislature in changing the jurisdiction of exist-
ing courts but it is our view that before they take the step
of creating an entirely new court as a part of the system,
they ought to be absolutely sure of what they are doing over
there.

CHAIRMAN VAN DUSEN: Mr. Everett, do you still desire
recognition?

MR. EVERETT: 1 pass.

CHAIRMAN VAN DUSEN: The question is on the amend-
ment offered by Mr. Habermehl which the secretary will read.

SECRETARY CHASE: Mr. Habermehl’s amendment:

[The amendment was again read by the secretary. For text,
see above, page 1255.]

CHAIRMAN VAN DUSEN: Those in favor of the amend-
ment will say aye. Opposed will say no.

The amendment does not prevail. Are there further amend-
ments to the proposal?

SECRETARY CHASE: There are none on file, Mr. Chair-
man.

CHAIRMAN VAN DUSEN: If not, the proposal will pass.
Committee Proposal 90 is passed and the secretary will read.

SECRETARY CHASE: Item 2 on the calendar, from the
committee on judicial branch, by Mr. Danhof, chairman,
Committee Proposal 91, A proposal pertaining to the supreme
court. A substitute for sections 2, 4, 5, 6 and 7 of article VII.

Following i8 Committee Proposal 91 as read by the secretary,
and the reasons submitted in support thereof:

The committee recommends that the following
be included in the constitution:

Sec. a. THE SUPREME COURT SHALL CONSIST
OF 9 JUSTICES, TO BE ELECTED BY THE ELECTORS
OF THE STATE. THE TERM OF OFFICE SHALL
BE 8 YEARS. NOT MORE THAN 3 TERMS OF OFFICE
SHALL EXPIRE AT THE SAME TIME.

Sec. b. ONE JUSTICE OF THE SUPREME COURT
SHALL BE SELECTED BY THE COURT AS ITS CHIEF
JUSTICE IN THE MANNER AND FOR THE TERM
PROVIDED BY THE RULES OF THE COURT. HE
SHALL PERFORM SUCH OTHER DUTIES AS MAY
BE REQUIRED BY THE COURT. THE SUPREME
COURT SHALL APPOINT AN ADMINISTRATOR OF
THE COURTS AND OTHER JUDICIAL ASSISTANTS
AS SHALL BE DEEMED NECESSARY TO AID IN THE
ADMINISTRATION OF THE COURTS IN THE STATE.
THE ADMINISTRATOR SHALL, UNDER THE DIREC-
TION OF THE SUPREME COURT, PREPARE AND
SUBMIT TO THE LEGISLATURE THE BUDGET FOR
THE COURT AND PERFORM ALL OTHER NECES-
SARY FUNCTIONS RELATING TO THE REVENUES
AND EXPENDITURES OF THE COURT. HE SHALL
PERFORM THE OTHER DUTIES THAT MAY BE
ASSIGNED BY THE COURT.

Sec. ¢ THE SUPREME COURT SHALL HAVE:
A GENERAL SUPERINTENDING CONTROL OVER
ALL COURTS; POWER TO ISSUE, HEAR, AND DETER-
MINE PREROGATIVE AND REMEDIAL WRITS; AP-
PELLATE JURISDICTION AS PROVIDED BY SU-
PREME COURT RULRE.

Sec. . THE SUPREME COURT SHALL BY GEN-
ERAL RULES ESTABLISH, MODIFY, AMEND AND
SIMPLIFY THE PRACTICE AND PROCEDURE IN
ALL COURTS IN THE STATE. THE DISTINCTIONS
BETWEEN LAW AND EQUITY PROCEEDING SHALL,
AS FAR A8 PRACTICABLE, BE ABOLISHED. THE
OFFICE OF MASTER IN CHANCERY IS PROHIBITED.

Sec. e. DECISIONS OF THE SUPREME COURT, IN-
CLUDING ALL DECISIONS ON PREROGATIVE WRITS,
SHALL BE IN WRITING AND SHALL CONTAIN A
CONCISE STATEMENT OF THE FACTS AND REA-

.SONS FOR BACH DECISION. WHEN A JUDGE

DISSENTS IN WHOLE OR IN PART HE SHALL GIVE
IN WRITING THE REASONS FOR HIS DISSENT.

Sec. . THE SUPREME COURT MAY APPOINT AND
REMOVE ITS STAFF AND SHALL HAVE GENERAL
SUPERVISION OF THE STAFF OF THE COURT AND
CONTROL OF THE EXPENDITURE OF THE FUNDS
APPROPRIATED FOR ANY PURPOSE PERTAINING
TO THE OPERATION OF THE COURT OR THE PER-
FORMANCE OF ACTIVITIES OF ITS STAFF, EX-
CEPT THAT THE SALARIES OF THE JUSTICES OF
THE SUPREME COURT SHALL BE ESTABLISHED
BY LAW. ALL FEES, PERQUISITES AND INCOME
COLLECTED BY THE CLERK SHALL BE TURNED
OVER BY HIM TO THE STATE TREASURY AND
CREDITED TO THE GENERAL FUND. NO JUSTICE
OF THE SUPREME COURT SHALL EXERCISE ANY
OTHER POWER OF APPOINTMENT TO PUBLIC
OFFICE, EXCEPT AS OTHERWISE PROVIDED
HEREIN.

Sec. g¢ ALL PRIMARY ELECTIONS AND ELEC-
TIONS OF JUSTICES OF THE SUPREME COURT
SHALL BE NONPARTISAN. THERE ARE HEREBY
ESTABLISHED 7 JUDICIAL DISTRICTS, INITIALLY
CONSTITUTED AS FOLLOWS:

JUDICIAL DISTRICT 1, COMPRISING WAYNE

COUNTY.

JUDICIAL DISTRICT 2, COMPRISING OAKLAND

COUNTY.

JUDICIAL DISTRICT 3, COMPRISING THE COUN-

TIES OF MONROE, LENAWEE, WASHTENAW, LIV-

INGSTON, SHIAWASSEE AND GENESEE.

JUDICIAL DISTRICT 4, COMPRISING THE COUN-

TIES OF MACOMB, ST. CLAIR, SANILAC, HURON,

LAPEER, TUSCOLA AND SAGINAW.

JUDICIAL DISTRICT 5, COMPRISING THE COUN-

TIES OF BERRIEN, CASS, VAN BUREN, KALAMA-

Z0O, ST. JOSEPH, BRANCH, CALHOUN, HILLSDALE,

JACKSON AND INGHAM.

JUDICIAL DISTRICT 6, COMPRISING THE COUN-

TIES OF MUSKEGON, KENT, OTTAWA, MONT-

CALM, IONIA, GRATIOT, CLINTON, ALLEGAN,

BARRY AND EATON.

JUDICIAL DISTRICT 7, COMPRISING ALL OTHER

COUNTIES OF THE STATE.

THERE SHALL BE NOMINATED AND ELECTED
3 JUDGES FROM JUDICIAL DISTRICT 1, AND 1 JUS-
TICE FROM EACH OF THE JUDICIAL DISTRICTS
2 TO 7, INCLUSIVE.

THE LEGISLATURE SHALL, IF NECESSARY, PRO-
VIDE BY LAW FOR TRANSFER OF COUNTIES FROM
ONE JUDICIAL DISTRICT TO ANOTHER ON JAN-
UARY 1, 1973, AND EACH TENTH YEAR THERE-
AFTER, TO THE END THAT NO JUDICIAL DISTRICT
SHALL HAVE A POPULATION BASED UPON THE
LAST UNITED STATES DECENNIAL CENSUS OF
LESS THAN 1 NOR MORE THAN 1, OF THE POPULA-
TION OF JUDICIAL DISTRICT 1: BUT NO SUCH
CHANGE SHALL HAVE THE EFFECT OF REMOVING
A JUSTICE FROM OFFICE, OR AFFECT HIS QUALIFI-
CATIONS TO BECOME A CANDIDATE FOR RE-
ELECTION IN THE DISTRICT FROM WHICH
ELECTED.

EXCEPT AS IN THIS CONSTITUTION OTHERWISE
PROVIDED, ALL PRIMARY ELECTION AND ELEC-
TION LAWS, INCLUDING LAWS PERTAINING TO
PARTISAN PRIMARIES AND ELECTIONS, SHALL,
SO FAR AS APPLICABLE, GOVERN NOMINATING
PROCEDURES, PRIMARY ELECTIONS, AND ELEC
TIONS HEREUNDER.

ALL JUSTICES OF THE SUPREME COURT HOLD-
ING OFFICE ON THE DATE THIS CONSTITUTION
SHALL BECOME EFFECIVE, SHALL SERVE OUT
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THE TERM FOR WHICH THEY SHALL HAVE HERE-
TOFORE BEEN ELECTED OR APPOINTED.

ANY JUSTICE HOLDING OFFICE ON THE DATE
THIS CONSTITUTION SHALL BECOME EFFECTIVE,
WHO IS NOT OTHERWISE DISQUALIFIED FOR RE-
ELECTION, MAY BE A CANDIDATE FOR REELEC-
TION IN ANY DISTRICT WITHOUT REGARD TO HIS
PLACE OF RESIDENCE.

ALL CANDIDATES FOR ELECTION AS JUSTICE
OF THE SUPREME COURT WHO ARE NOT HOLDING
OFFICE ON THE DATE THIS CONSTITUTION SHALL
BECOME EFFECTIVE, SHALL BE RESIDENTS OF
THE JUDICIAL DISTRICT FROM WHICH THEY ARE
CANDIDATES.

TRANSITION FROM THE PRESENT ESTABLISHED
LAW FOR THE ELECTION OF JUSTICES OF THE
SUPREME COURT TO THE METHOD HEREIN PRO-
VIDED SHALL BE PROVIDED BY LAW, INCLUDING
THE ORDER OF ROTATION IN WHICH ELECTIONS
SHALL BE MADE FROM EACH OF THE FOREGOING
JUDICIAL DISTRICTS.

Mr. Danhof, chairman of the committee on judicial
branch, submits the following reasons in support of Com-
mittee Proposal 91:

Sec. a. This section supplants section a, article VII
of the Constitution of 1908 increasing the total number of
justices to 9. It eliminates a former provision concerning
the chief justice, “to be chosen by the electors of the
state” and, in the last section, provides for the election
of the chief justice by the members of the court. This
section continues the present statutory 8 year term of
office. By reason of the increase in total membership of
the court, the last sentence provides for not more than 3
terms of office to expire at the same time — thus re-
placing the present provision that “Not more than 2
justices shall go out of office at the same time.”

Sec. b. This is a new section. The first sentence
clearly provides for the selection of the chief justice by
the members of the court. This has been the practice
of the court for several decades, although section 2 of
article VII of the Constitution of 1908 would appear to
require that the chief justice “be chosen by the electors
of the state.”

The committee is of the opinion that the members of
the court are better qualified than the electors to make the
selection of their own chief justice. This provision will
give constitutional sanction to the existing practice.

The second sentence clearly provides a method for
establishing the duties of the chief justice.

The third and fourth sentences implement the language
appearing in section 4 with reference to the power of
“superintending control” over all courts of lesser juris-
diction. This language will give constitutional sanction to
the existing office of the court administrator, and will
clearly spell out the source of his authority.

Sec. e. This section is a revision of section 4 of article
VII of the Constitution of 1908. It substitutes the general
term, “prerogative and remedial writs” for the list of
historic writs contained in the 1908 constitution. The
change accomplished by the final language permits the
court to control its appellate jurisdiction by rule. It is
the opinion of the committee that the language proposed
will shorten and clarify this section.

Sec. d. This section is a revision of section 5 of article
VII of the Constitution of 1908. In addition to existing
bowers of the court, power is conferred to simplify both
bractice and procedure. The second sentence gives con-
stitutional sanction to the judicature act of 1960, by which
distinctions between law and equity have been abolished.
The last sentence continues the language of the 1908
constitution without change so that the office of master
in chancery is prohibited.

Sec. e. This section is a revision of section 7 of article
2 of the Constitution of 1908. The reference to “pre-
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rogative writs” replaces the list of historic writs contained
in the present constitution. The proposed section continues
the requirement of written opinions with a statement
of facts and reasons for each decigsion. The final sentence
requires a statement of reasons for all dissents whether in
whole or in part. The eliminated language of the 1908 con-
stitution requiring signature of opinions and filing of the
same is, in the opinion of the committee, unnecessary. This
practice is well established and it appears unnecessary to
encumber the constitution with this requirement.

Sec. f. This is a new section, replacing and simplifying
section 6. It extends the appointive power of the supreme
court and its supervising control to its entire staff, instead
of limiting it to the officers named in section 6 of article
VII of the Constitution of 1908.

It continues the existing requirement that all receipts
of the court shall be credited to the general fund. It also
continues the prohibition against appointments by the
supreme court to public office, excepting for the appoint-
ment of the staff of that court and other appointments of
retired members of the judiciary to fill vacancies in the
courts of the state by appointment of retired members of
the judiciary. The details of such appointment which will
continue only until such vacancies are filled by election, are
covered in other sections of this committee’s proposals.

Other proposals of this committee, which will be separ-
ately dealt with, permit the supreme court to authorize
persons who have served as judges and who have volun-
tarily retired, to perform judicial duties for a limited
period of time until a vacancy in judicial office is filled by
election. The final language of this proposal is for the
purpose of permitting the supreme court to make such
interim appointments, and in the opinion of the committee,
is necessary to correlate these 2 sections.

Sec. g. The committee on judicial branch has had under
consideration since November 7, 1961, Delegate Proposal
1218. This was revised and again submitted on December
1, 1961, as Delegate Proposal 1488. The committee has
heard the testimony from scores of witnesses bearing
upon the method to be used in nomination and election
of the justices of the supreme court. It has been faced with
a choice between :

1. Some appointive method providing either for appoint-
ment of justices of the supreme court by the governor:

(a) With the advice and consent of the senate; or

(b) From a list of qualified appointees submitted in
accordance with the so called “Missouri plan”, or “ABA
plan”.

2. The continuance of the present provisions of section
23, as implemented by statute, which results in partisan
nomination of justices of the supreme court followed by
“nonpartisan” statewide election.

3. A constitutional change or direction to the legisla-
ture to provide for a statewide nonpartisan primary fol-
lowed by a statewide nonpartisan election or, in the
alternative, a statewide partisan primary followed by
a statewide partisan election.

4. A plan for election of justices of the supreme court
from areas within the state so arranged as to be as
nearly as possible equal in population and availability of
qualified candidates.

On January 16, 1962, the committee first considered
the general subject of appointment as a general principle,
with a vote of 18 opposing, one in favor and 2 absent.

On the same date, the committee took a tentative vote
on the Missouri and ABA plans with the result that 15
opposed this principle; 3 were in favor of it and 3 were
absent.

This was followed by a tentative vote on the principle of
continuing some elective system. This vote resulted in 10
in favor, 8 opposed and 3 absent.

Following these tentative votes, additional work con-
tinued by members of the committee toward further re-
finement and perfection of the plan for district nonpartisan
nomination and election of justices of the supreme court.
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This work was completed and a revised proposal was
submitted on January 25, 1962.

This revised plan established 7 judicial districts and
provided for the nonpartisan nomination and election of
8 members of a 9 man court from judicial district 1, com-
prising the county of Wayne and containing 1/3 of the
state’s population; one justice from Oakland county, con-
taining slightly less than 1/9 of the state’s population but
having a growth potential; and one justice each from each
district as follows:

JUDICIAL DISTRICT 3, COMPRISING THE COUN-
TIES OF MONROE, LENAWEE, WASHTENAW, LIV-
INGSTON, SHIAWASSEE AND GENESEE.

JUDICIAL DISTRICT 4, COMPRISING THE COUN-
TIES OF MACOMB, ST. CLAIR, SANILAC, HURON,
LAPEER, TUSCOLA AND SAGINAW.

JUDICIAL DISTRICT 5, COMPRISING THE COUN-
TIES OF BERRIEN, CASS, VAN BUREN, KALAMAZOO,
ST. JOSEPH, BRANCH, CALHOUN, HILLSDALE, JACK-
SON AND INGHAM.

JUDICIAL DISTRICT 6, COMPRISING THE COUN-
TIES OF MUSKEGON, KENT, OTTAWA, MONTCALM,
IONIA, GRATIOT, CLINTON, ALLEGAN, BARRY AND
EATON. .

JUDICIAL DISTRICT 7, COMPRISING ALL OTHER
COUNTIES OF THE STATE.

The relative population of the districts so established
would then be as follows:

Judicial Number Number Population
district of of per
number counties Jjustices Justice

1 1 3 888,766

2 1 1 690,259

3 6 1 817,341

4 7 1 855,308

5 10 1 999,019

6 10 1 904,908

7 48 1 890,062

A study was also made of the distribution of lawyers -
in the state within each judicial district. This indicated
that aside from public officers, house counsel and law school
professors, the lawyer population including judiciary and
inactive members of the bar in the proposed districts
would be approximately as follows:

Judicial districts Lawyer population
4,215
566
545
520 .
767
581
516

This tabulation illustrates the fairly constant proportion
of lawyers to population in each of the proposed judicial
districts.

Arguments presented before the committee in support of
the district election plan included the following:

1. Candidates would be better known to voters of
districts in which they were candidates.

2. The compact and contiguous areas comprising the
districts (except possibly district 7) would make it pos-
gsible for candidates to meet and know the voters which
they cannot do when elected on a statewide basis.

8. The division of the state is on a population basis as
nearly as possible equal.

4. Balance would be maintained in the type of men
sitting on the court between all parts of the state, thus
assuring a statewide approach to cases before the court.
‘While such balance is now maintained in part by the pres-
ent nominating process in which recognition is given to
residence of the candidate, among other factors, there is

DO 0N
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no assurance or legal requirement that this will always
obtain.

5. It is consistent with the overwhelming sentiment for
a nonpartisan judiciary.

6. It would eliminate the present inconsistency of parti-
san nomination followed by “nonpartisan” election.

7. It would remove the inordinate expense to be borne
by each candidate of having to campaign statewide for
nomination (absent nomination at party convention)
followed by a second statewide campaign at the individual
expense of the candidate presumably without any party
backing.

8. Elimination of items mentioned in paragraphs 6 and
7 could be expected to attract as candidates men of the
highest ability, regardless of party affiliation or financial
status.

9. The assured geographic distribution of justices would
make it possible for every lawyer in the state to strive for
such excellence that his fellow lawyers and the public
might think him worthy to serve on this high court even
though he should not become famous as a great trial
lawyer.

10. This plan could be equally applicable to the election
of judges of the court of appeals and with the same ad-
vantages.

11. The districts could be integrated into a court of
appeals structure, with

One court of appeals serving district 1;

One court of appeals serving districts 2, 3, 4;

One court of appeals serving districts 5, 6, 7;

and possibly sitting in divisions at:

(a) Grand Rapids;

(b) Some place in the northern portion of the lower

peninsula ;

(c¢) Some place in the upper peninsula.

12. The districts are drawn in correspondence to pres-
ently existing circuit court boundaries. Thus all cases
from any given circuit would be appealed to the same court
of appeals.

13. While this plan would be new in Michigan, it is
not unique. Some states already have it, notably Illinois,
and they thought so highly of it that they retained it in
their very recent overhaul of their court system.

14. Such a structure would provide an appellate court
located at no great distance from any place in the state
and should result in a reduction in both time and expense
for those using these courts. Thus the best interest of the
public would be served.

The majority of the committee rejected the argument
that the district plan would lead to “balkanization of the
state and to parochialization of the state’s judicial process”.
It was pointed out by members of the committee who had
gserved as circuit judges in many parts of the state that
justice was administered with an even hand regardless of
where an individual judge might reside or the location of
the court in which he might preside.

It was further pointed out that over the years the jus-
tices of the supreme court have been called to that bench
from many parts of the state but that once elected they
performed their duties with a view to the law in the state
as a whole. There was no evidence that the district plan
would in any wise change the statewide view of those
elected to the supreme court.

Certain members of the committee continued to advocate
some appointive system modeled on the Missouri or ABA
plan. Others favored continuance of the present partisan
nomination followed by nonpartisan election. Still others
suggested a return to complete statewide partisan nomi-
nation and election. This division in the committee con-
tinued until January 31, 1962, at which time the committee
voted in favor of the plan as submitted and revised, with
11 votes in favor, 5 opposed and 5 absent or abstaining.

The committee proposal, therefore, contemplates non-
partisan primary and election on a district basis as therein
set forth.
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It further provides flexibility in permitting transfer of
counties from one judicial district to another following
each decennial census, so that no single judicial district
would have a population of less than 14 or more than 14
of the population of judicial district 1, (Wayne county).
Such transfer, however, shall not result in removal of a
justice, nor shall it disqualify him for reelection.

The proposal makes existing election laws applicable to
all primaries and elections for justices of the supreme
court. It continues in office incumbent justices without
regard to place of residence and permits their reelection.
It empowers the legislature to provide for transition from
present methods of election to the method provided in the
proposal.

Following is minority report A to Committee Proposal 91 a8
offered (mo reasons were submitted in support thereof):

Miss Donnelly, Messrs. Leibrand and McAllister, a mi-
nority of the committee on judicial branch, submit the
following minority report to Committee Proposal 91:

A minority of the committee recommends that
the following be included in the constitution:

Sec. b. ONE JUSTICE OF THE SUPREME COURT
SHALL BE SELECTED BY THE COURT AS ITS CHIEF
JUSTICE IN THE MANNER AND FOR THE TERM
PROVIDED BY THE RULES OF THE COURT.

Sec. ¢. THE SUPREME COURT SHALL HAVE: A
GENERAL SUPERINTENDING CONTROL OVER THE
DOCKETS OF THE APPELLATE COURT AND CIR-
CUIT COURTS; POWER TO ISSUE, HEAR, AND DE-
TERMINE PREROGATIVE AND REMEDIAL WRITS;
APPELLATE JURISDICTION AS PROVIDED BY SU-
PREME COURT RULE, IT BEING PROVIDED THAT
THE SUPREME COURT SHALL NOT HAVE THE
POWER TO REMOVE OR SUSPEND A JUDGE.

Sec. d. THE SUPREME COURT SHALL BY GEN-
ERAL RULES ESTABLISH, MODIFY, AMEND AND
SIMPLIFY THE PRACTICE AND PROCEDURE IN ALL
COURTS IN THE STATE, IT BEING PROVIDED THAT
WHERE THERE IS A CONFLICT BETWEEN SU-
PREME COURT RULE AND A STATUTE CONCERNING
EVIDENCE OR SUBSTANTIVE LAW THE STATUTE
SHALL PREVAIL. THE DISTINCTIONS BETWEEN
LAW AND EQUITY PROCEEDING SHALL, AS FAR AS
PRACTICABLE, BE ABOLISHED. THE OFFICE OF
MASTER IN CHANCERY IS PROHIBITED.

Sec. e. DECISIONS OF THE SUPREME COURT,
INCLUDING ALL DECISIONS ON PREROGATIVE
WRITS, SHALL BE IN WRITING AND SHALL CON-
TAIN A CONCISE STATEMENT OF THE FACTS AND
REASONS FOR EACH DECISION AND DENIAL OF
LEAVE FOR APPEAL. WHEN A JUDGE DISSENTS
IN WHOLE OR IN PART HE SHALL GIVE IN WRIT-
ING THE REASONS FOR HIS DISSENT.

Following i3 minority report B to Committee Proposal 91 as
offered and the reasons submitted in support thereof:

Messrs. Ford, Garvin, Bledsoe, Miss McGowan, Messrs.
Ostrow, Barthwell and Krolikowski, a minority of the
Committee on judicial branch, submit the following mi-
nority report to Committee Proposal 91:

A minority of the committee recommends that
the following be excluded from the constitution :

Section g, beginning on line 25, page 2.

Messrs. Ford, Garvin, Bledsoe, Miss McGowan, Messrs.
Ostrow, Barthwell and Krolikowski, a minority of the
committee on judicial branch, submit the following rea-
sons in support of the foregoing minority report, which
accompanied Committee Proposal 91:

The purpose of the minority report is to eliminate all
of section g, which contains the plan for “balkanizing” the
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supreme court by establishing districts for the election of
judges to replace the present system of election on an at
large basis. It is the belief of the proponents of this minority
report that the present system wherein the election of
supreme court justices is on a statewide nonpartisan
basis, has worked very well in our state.

The legislature has provided a system of nomination and
election under the 1908 constitution which has worked
very well in the state of Michigan. By removing the lan-
guage contained in section g, the legislature would have the
power to revise the present procedure to meet changing
needs of the state and devise the best possible system:
Provided however, That election of supreme court judges
would be on a statewide, nonpartisan basis.

The state bar committee on court administration, con-
sisting of 42 members headed by Judge Noel P. Fox, rec-
ommended in 1961 in its report to the state bar that “the
present system of nominating and electing supreme court
justices be retained, the same provisions to apply to judges
of an intermediate court of appeals, if the latter court be
established by the constitution”.

The district plan for election of supreme court justices
would result in disenfranchising a majority of the electors
in the state from voting for all of the judges exercising
statewide power and jurisdiction. It is difficult to con-
ceive of any principle which would limit a supreme court
justice’s opinions and point of view to a particular district
of the state rather than to the state as a whole. The
district plan would strongly tend to inject sectionalism into
the opinions and decisions of the court.

In conclusion, the proponents of this minority report
believe, after listening to testimony by representatives of
the bench and bar throughout the state and at all levels,
as well as representatives from . the bar associations of
other states, that our present system for selection of su-
preme court justices is far superior to any alternative plan

presented before our committee.

[Section a was read by the secretary. For text, see above, page
1256.]

CHAIRMAN VAN DUSEN: The Chair would inquire of the
chairman of the committee: is it your desire that we take this
proposal up section by section?

MR. DANHOF: 1t is, sir.

CHAIRMAN VAN DUSEN: The Chair recognizes the chair-
man of the committee, Mr. Danhof, with respect to section a
of Committee Proposal 91.

MR. DANHOF: Mr. Chairman, members of the committee,
section a sets up a supreme court of 9 justices, one more than
we have now. It provides that they shall be elected by the
electors of the state, the term to be 8 years and not more
than 3 terms shall expire at the same time.

I should like to point out that section a is tied inexorably
to section g of Committee Proposal 91, section g being the
majority report of the committee concerning the selection of
the supreme court.

The majority report is that the justices shall be elected from
various districts as are set forth in section g. I would point
out to the committee that it will be necessarily determined
that if section g is adopted by the majority of this committee,
then section a should go with it in order that there be a logical
number to fit the various districts that have been proposed by
the majority of the committee.

I would, therefore, recommend and move that at this time
the provision and the matter relating to section a be passed
until we get to section g and have determined the method
and the selection and that we then return, after consideration
of section g, to the provisions of section a and I so move.

CHAIRMAN VANDUSEN: The question is on the motion
of Mr. Danhof that further consideration of section a be post-
poned until following consideration of section g of the pro-
posal. Mr. Ford.



EIGHTY-EIGHTH DAY — TUESDAY, FEBRUARY 27, 1962

VICE PRESIDENT ROMNEY: Without objection, it is so
ordered.

SECRETARY CHASE: That is all of the items on the desk
at this time, Mr. President.

VICE PRESIDENT ROMNEY: Delegate Lesinski.

MR. LESINSKI: Mr. President, I move that the conven-
tion now adjourn.

1313

VICE PRESIDENT ROMNEY: You have heard the motion.
Those in favor say aye. Opposed?

The motion prevails. We are adjourned until tomorrow
morning at 9 :30.

[Whereupon, at 10:10 o'clock p.m., the convention adjourned
until 9:30 o’clock a.m., Tuesday, February 27, 1962.]

EIGHTY-EIGHTH DAY

Tuesday, February 27, 1962, 9:30 a.m.
PROCEEDINGS

PRESIDENT NISBET: The convention will please come
to order.

Our invocation this morning will be given by one of our own
delegates, Leslie Richards, from Marquette county.

MR. RICHARDS: Let us pray. Almighty God, Thou hast
taught us that in quietness of prayer, Thou shalt be our guide.
Help us to know that Thou art always with us. As our purpose
is to help our fellowmen and to promote all that is good in
the life of our state, so we pray that Thou wilt strengthen our
hands in all our undertakings. O God, who dost hold us to
account for the use of our powers and privileges, guide, we
pray Thee, the delegates of this convention, that by wise
legislation and administration the rights of all the people will
be protected and our state enabled to fulfill its purposes. Grant
to us the spiritual gifts of understanding and wisdom, of
strength and counsel, that we might uphold what is right and
follow what is true. Save us from discord and confusion,
from pride and arrogancy, and fashion us into one united
group. Exercise our minds to meet our responsibilities and
endue us with Thy wisdom. Deliver us from putting selfish,
private interests or concerns above public welfare. We know,
our Father, that at this important hour we need Thee. We
need Thy strength, Thy guidance, Thy wisdom. There are
always problems far greater than the wisdom of man can
ever solve. May these responsibilities lie heavily upon our
hearts. Give to us honesty, courage, and the moral integrity
of doing that which is best and right. Bless this state we love
80 much, and may the work of our hands and minds the past
few months brings to our state a constitution that will bring
to the people a real sense of well being, fairness, sound
security and peace of mind. Purify our intentions, strengthen
our purposes and grant that in serving our fellowmen we may
serve Thee. Through the name of Jesus Christ our Lord we
pray. Amen.

PRESIDENT NISBET: The roll call will be taken by the
secretary. Those present please vote aye. Have you all
l‘eforded your presence? If so, the secretary will record the
roll.

SECRETARY CHASE: Mr. President, a quorum of the
convention is present.

Prior to today’s session, the secretary received the following
requests for leave: Mr. Baginski, from today’s session; and
Miss Hart, indefinitely, due to illness.

PRESIDENT NISBET: Mr. Danhof.

MR. DANHOF: Mr. President, in regard to Judge Mosier,
I would like to state that yesterday I received a telegram to
the effect that he was ill, and I assume this is the case today.
I would request that he be placed on indefinite leave.

PRESIDENT NISBET: Thank you, Mr. Danhof. Without
Objection, the requests for leave are granted.

SECRETARY CHASE: Absent with leave: Mr. Baginski,
le[iSS Hart, Messrs. Heideman, Karn, Mosier, Perras, Rood and

€ager,

Absent without leave: Mr. Habermehl.

PRESIDENT NISBET: Without objection, Mr. Habermehl
is excused.

[During the proceedings the following delegates entered the
chamber and took their seats: Messrs. Habermehl, Karn, Rood
and Yeager.]

Reports of standing committees.

SECRETARY CHASE: None.

PRESIDENT NISBET: Select committees.

SECRETARY CHASE: No select committee reports.

PRESIDENT NISBET: Communications.

SECRETARY CHASE: None.

PRESIDENT NISBET: Second reading.

SECRETARY CHASE: Nothing on that calendar today.

PRESIDENT NISBET: Motions and resolutions.

SECRETARY CHASE: No resolutions on file.

PRESIDENT NISBET: Unfinished business.

SECRETARY CHASE: None.

PRESIDENT NISBET: Special orders.

SECRETARY CHASE: No special orders.

PRESIDENT NISBET: General orders.
nizes Mr. Van Dusen.

MR. VAN DUSEN: Mr. President, I move that the con-
vention resolve itself into committee of the whole for the pur-
pose of consideration of matters on the general orders calendar.

PRESIDENT NISBET: The question is on the motion of
Mr. Van Dusen. Those in favor say aye. Opposed, no.

The motion prevails. Mr. Van Dusen.

The Chair recog-

[Whereupon Mr. Van Dusen assumed the Chair to preside as
chairman of the committee of the whole.]

CHAIRMAN VAN DUSEN:
and the secretary will read.

SECRETARY CHASE: From the committee on Jjudicial
branch, by Mr. Danhof, chairman, Committee Proposal 91, A
proposal pertaining to the supreme court.

The committee will be in order

For last previous action by the committee of the whole on Com-
mittee Proposal 91, see above, page 1300.

[Section g was read by the secretary. For text, see above,
page 1256.]

CHAIRMAN VAN DUSEN: For an explanation of the sec-
tion, the Chair recognizes the chairman of the committee, Mr.
Danhof. .

MR. DANHOF: Mr. Chairman, members of the committee,
to explain the majority position of the committee and the re-
port of the committee on this particular section, I should like
to yield at this time to the delegate from Hillsdale, Mr.
Prettie. : o
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CHAIRMAN VAN DUSEN: The Chair recognizes the dele-
gate from Hillsdale, Mr. Prettie.

MR. PRETTIE: Mr. Chairman and fellow delegates, in
this presentation I do not propose to read either section g of
Committee Proposal 91, which the secretary has just read to
you, nor the report of the committee in support of it. I shall
assume that you have all read these. If you have not, the
proposal is before you, and is published in the journal at page
465, and the report begins at page 467.

I do want to highlight some of the developments of the
past 6 months that have resulted in the presentation of this
proposal for your consideration, and may I say it is submitted
in all sincerity. Several members of our committee, as well as
lawyers statewide have long been concerned with the flagrant
inconsistency of our supreme court justices being nominated
at party conventions and then, so to speak, taking a bath and
running as nonpartisan candidates for this high office. It was
obvious that some correction of this anomaly was necessary
if the integrity of this court was to be preserved and public
respect for it maintained. Such an inconsistency, I believe—
and I think many join me in this—reflects at the very outset
upon the integrity and the honesty and the political acumen of
every candidate for this high office.

Before this convention met, several delegates, who later be-
came members of our committee on the judicial branch, cor-
responded between themselves on this subject, and they had the
benefit of the advice and counsel of then and now members
of the supreme court. Later, when these delegates to whom I
have referred were appointed as members of the committee on
Judicial branch, we found ourselves and the entire committee
faced with several possible solutions to this dilemma. Some
of them were Hobson’s choice.

If you refer to the material projected on the wall that will
be before you as I discuss this matter, our choices were be-
tween some appointive method, providing either for the ap-
pointment of justices of the supreme court by the governor,
with the advice and consent of the senate, or from a list of
qualified appointees submitted in accordance with the so
called Missouri plan. A second choice was a continuance of
the present provisions of section 23 of article VII, as imple-
mented by statute, which results, as I mentioned, in partisan
nomination of justices followed by “nonpartisan” statewide
election. A third choice is a constitutional change or a direc-
tion to the legislature to provide for statewide nonpartisan
primary, followed by statewide nonpartisan election; or, in
the alternative, a statewide partisan primary followed by a
statewide partisan election. A fourth possible choice, and the
one that we have before you, a plan for election of justices
of the supreme court from areas within the state so arranged
as to be as nearly equal as possible in population and avail-
ability of qualified candidates. Now I wish you would keep
these choices before you as we consider some further matters.

As early as October 24, 1961, the general subject of the
Missouri or ABA plan was vigorously advocated before our
committee. John Manning, writing on the editorial page of
The Detroit Free Press on November 1, 1961, said:

Last week at the constitutional convention, certain rep-
resentatives of the state bar association resumed their
argument in favor of the Missouri plan for making judges.
Under it the public has virtually no say. A tight little
committee of attorneys and laymen would tag a list of

. Judicial nominees and the governor would pick appointees
from this sacred list.

Delegate K. G. Prettie of Hillsdale demanded of Pro-

- fessor Charles W. Joiner, a convention codirector of re-
search, “Do you feel there is something so sacrosanct about
the courts that we should treat them differently from
other public offices?”’

Then the article went on to comment favorably upon the

general principle of election as opposed to appointment on

any basis of members of this high court.

‘This favorable press reaction to election as distinguished
from - appointment of our judiciary encouraged certain mem-
‘beérs of our committee to discard the Missouri plan, and
on November 7, 1961, Delegate Proposal 1218 was introduced,

joined in by 6 members of our committee, including 3 former
circuit judges of this state, and proposed a district plan for
nonpartisan election of members of the supreme court. On
December 1, 1961, this plan was further refined and included
as a part of a complete judicial article as Delegate Proposal
1488, which you have all had on your desks for months. In the
meantime our committee was hearing testimony from scoreg
of witnesses on every phase of the judicial article, including
the subject of judicial selection and tenure as bearing upon
the 4 choices, the subdivisions that you have before you.

May I share with you some of this testimony? And I have
to apologize for reading it because I wish to quote it with
ultimate accuracy. On November 8, 1961, Justice Eugene
Black appeared as a witness before our committee, made a
rather lengthy statement and then answered questions for
some congiderable period of time. One of these questions was:

Wouldn’t the election of supreme court justices on a
district basis be advisable for these reasons? Areas
wouldn’t be so large that the people would not be ac-
quainted with candidates, and it would also eliminate the
strenuous campaign ordinarily being statewide. What is
your thinking?

End of the question. Then the answer:

The plan that you are talking about is one that Judge
Pugsley has labored with me on for months and months
back. I think it is wonderful. I think it would be a
step forward as the nominating system and elective
system would normally be separated from party politics,
and it has this advantage: it takes less time to campaign
in a limited district and, if you are a money spender,
it would take a lot less money to campaign in a limited
district. I do not believe in the appointment of a judge
to a judicial position for any length of time.

Then the question:

If we adopt the district system, would the district rep-

resent a like number of voters or like area?
And the answer was:

I would like to see them represent a series of districts
composed in such a way that every man’s vote has equal
value.

End of quote, and end of that portion of Justice Black's
testimony.

On November 9, 1962, Justice Theodore Souris made a very
helpful presentation to our committee in connection with the
establishment of appellate courts, and those appellate courts
he suggested be established by districts, and submitted maps,
in which regard he testified. Hig testimony is rather lengthy,
but I submit to you that it is so important on this matter of
these choices before you that I ask you to bear with me in
reading it. He testified, “I suggest that it might be desirable
to have intermediate appellate judges elected from the districts
within which they would be working.” In answer to ques-
tions he testified:

I say to you that where you have a whole state from
which to select your nominees at a particular moment
it may be necessary to make a selection, it may be desir-
able to make a selection from a particular area.

He was asked the question:

What is your view of the federal appointive system?
Do you think that this has resulted in less than adequate
judges on the federal bench?

And he answered:

I prefer the caliber of judges we obtain in Michigan at
our circuit court level and at our supreme court level
over the caliber of judges we obtain in our federal district
court and circuit court of appeals level all over the country.

In his formal statement to the committee Justice Souris spoke
strongly against any appointive system, saying:

The people’s right to vote for their judiciary should
not be taken away from them any more than there should
be taken away from the people their right to vote for
those who enact the laws or those who enforce them, Once
anyone assumes a special capacity for selection of superior
judges, it must necessarily follow that they or others like



EIGHTY-EIGHTH DAY — TUESDAY, FEBRUARY 27, 1962 1315

them possess a special capacity for selecting, in place of
public election, the governor and our legislators. No
thoughtful student of American government would go so
far. It’s bewildering to me to discover that some thought-
ful citizens apparently are seriously considering the un-
conditional surrender of the elective franchise as it
relates to the judiciary.
End of Justice Souris’ testimony.

Justice George Edwards, in a prepared statement on No-
vember 1, 1961, advocating a statewide elective system, tes-

tified at some length. In his prepared statement he said:

Election of judges has been a basic part of the Ameri-
can tradition since the revolution. Most state judicial
systems provide for an elected judiciary. In Michigan
our state judicial system has been elective since 1837, when
Michigan became a state.

During all of its history, the Michigan judiciary has
been of high repute in the state and the nation. No
major scandal has besmirched its record. Its record
for disposition of litigation compares very favorably
with the records of sister states.

Michigan’s present electoral provisions relating to the
judiciary provide for independence of the judiciary. At the
same time, this constitutional article would preserve to
the people the right of election of their judges. By requir-
ing judges periodically to report to the people who are
the source of their power which they wield on the bench,
some tendency is created toward restraint of possible
judicial arrogance.

And I think in the past few days, parenthetically, we have
had some indication here of what has been termed judicial

arrogance. To return to Justice Edwards’ testimony :

While relatively few incumbent judges have been de-
feated for reelection, the people have had a remedy when a
clearcut need was presented.

The suggestion that election of judges should be re-
moved from the hands of the people and placed in the
hands of a select committee I regard as having little merit.
The argument of the advocates of this plan is that it will
serve to remove the judiciary from politics. In reality, the
plan means that open political consideration of the judicial
nominations is replaced by a few men in wholly private
meetings.

The people of this state have never exhibited any desire
at all to abandon their right to elect their judges. I
would think it most unwise to draft a constitution for
presentation to the people which did not retain an elective
judiciary for the state of Michigan.

Justice Dethmers, who was one of the few witnesses appear-
ing before our committee testifying in favor of the Missouri
plan, of group selection or nomination, rather, and then ap-
pointment, broadcast over channel 10 TV on November 20,

1961, and among other things Justice Dethmers said :

It has been demonstrated that people don’t know much
about who the candidates are for the supreme court, and
so they cast their votes, a majority of them, for a name
candidate, who perhaps may have been governor or
secretary of state, or something like that.

He went on to say:

Now, what is it that the people are entitled to in a
judge or in a supreme court justice? Well, I submit that
they are entitled to—what they are entitled to is inde-
Pendence, impartial judges who are not influenced in any
way by party obligations or influence of pressure groups.
Now, I am submitting that when you have to be nomi-
nated by a party, and then have to have party support
to be reelected, it takes good, strong character to resist
the memory or the realization of that fact.

Justice Paul Adams also appeared before us and favored the
bresent status quo with its inconsistency, and opposed the
Missouri plan. I am only going to give a very brief excerpt of
very fine and extensive and helpful testimony that Justice

Adams gave us. He said:
I strongly advocate the election of judges and justices.
There are two important aspects of this process. First is

the participation by the people in their government.
Second, and equally important, is the effect running for
election has on the candidate himself. There is no other
way for our officials, the representatives of the people,
in whatever branch of government, to get close to the
people and to understand their needs except by submitting
themselves to the people and seeking their support.

Judge Michael Carland, president of the Michigan judges as-
sociation currently, on November 16, 1961, testified in part:

‘We are opposed to any plan which takes from the people
the right to elect their own judges. The suggested elec-
tion of supreme court justices by districts may be the
answer, and seems to have merit, but only if elected upon
a nonpartisan basis.

Judge Noel Fox appeared as a witness on November 14,
1961, and submitted the report of the citizens advisory com-
mittee of which he was chairman. This committee recom-
mended that the present inconsistent method of nomination
and election be retained, but this report rejects any appointive
plan and states at page 29 of the little booklet you all have:

This constitutional article should preserve to the people
the right of election of their judges. The suggestion that
election of judges should be removed from the hands of the
people and placed in the hands of a select committee is
regarded as having little merit.

Now our committee felt that this district plan was perhaps
somewhat novel; certainly new to Michigan, but we learned
that it was not unique, that it exists in other states, and it
exists in our neighboring state of Illinois. Recently that state
revised its constitution, and in that revision it retained the
district election of its supreme court judges. We therefore in-
vited, as a witness before our committee, Mr. Albert Jenner
of Chicago, a past president of the Illinois bar association. He
testified on December 7, 1961, to the following question:

Do you find that the election of the supreme court
justices on the district basis has any tendency to polarize
or balkanize those judges in their thoughts on the supreme
court?

This answer:

No. I can say this after 31 years of practicing law, and
I am a litigation lawyer, and have been in that court a
150 times. It has not balkanized those judges at all.

Then the question:

Do you find that the election of these justices of the
supreme court on a district basis has a tendency to en-
courage better lawyers to run for office?

And his answer was:

Very much so. First, let us take campaign expenses.
For a judge to really campaign throughout the state of
Illinois is a tough job. It costs a minimum of $45,000
to $50,000; an absolute minimum,

Now I could share with you, fellow delegates, a great deal
of additional testimony before our committee taken over the
3 months we deliberated this matter, but this should suffice
to give you the general purport of what we heard.

Following this extensive testimony we took a first vote on
substantive matters in our committee on January 16, 1962,
and that vote was on the proposition as to how many of our 21
members favored an appointive as against an elective system.
The vote resulted in that 18 opposed appointment, 1 favored
it and 2 were absent. On the same date we voted specifically
on the Missouri plan. Fifteen opposed it, 3 were in favor of it,
and 3 were absent or abstained. This vote eliminated from
our consideration any appointive method, and left us faced
with the second, third and fourth choices and their subdivisions
appearing on the wall before you.

A continuance of the existing inconsistency was nnthlnkable
in view of the testimony of which I have given you excerpts,
and that eliminated choice 2. Much testimony had convinced us
that the difficulty and expense of statewide partisan or non-
partisan elections was an insupportable burden beyond any-
thing that would attract competent members of the judiciary.
This ruled out choice 8. The group within our committee,
therefore, continued to work toward further perfection of the
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district plan, which was finally revised on January 25, 1962,
so that it looked like this — if I may have the next projection.
There. This map is very similar to the one that has been dis-
tributed to you and outlines the areas and the boundaries of
these districts, which are in correspondence with the bound-
aries of existing circuits so that they correspond with the
general judicial structure. I think it is quite impossible for
you to see the figures in the upper right hand corner of the
board. It's possible it could be moved down just a little bit
lower.

In carrying out the desire of those who sponsor this proposal
for as nearly as possible equal distribution of population
throughout the state, a division was made which establishes
Wayne county as one judicial district, entitled to elect 3
Justices, and with a population of some 888,000 persons per
Jjustice. Oakland county is somewhat smaller than 1/9 of the
state, but this was purposely so because of the projection fig-
ures for 1970 population that would indicate substantial
growth. The other areas of the state range, as you can see
from the chart—and you have had these in your hands for
over a month—from a low of some 815,000 to a high of
some 990,000.

Now another problem that concerned us was the legal pop-
ulation of the state and the availability of competent legal
talent on a statewide basis and on a district basis, and if we
may now have the next projection, which is a projection of
figures also appearing in your journal, this tabulation will
illustrate the thoroughly comstant proportion of lawyers to
population in each of the proposed judicial districts. I think
the low is 520 lawyers in the judicial district 4, ranging up to
767 in judicial district 5, and with 4200 in Wayne county. But
from that there would be selected, as the years go on, 3 mem-
bers of this high court. In making this tabulation, the source
of which was figures from the state bar of Michigan, I en-
deavored in Wayne county, at least, and also in Ingham
county, to eliminate those who could be clearly identified from
legal rosters as public officials, house members and law pro-
fessors, but these tabulations in all instances must necessarily
include some retired, inactive practitioners and members of the
judiciary. .

On January 25 there was submitted to every member of this
convention a draft of this plan with reasons in support of it
much the same as those appearing in your journal. A request
was made for any objections or criticisms or suggestions for
improving it, and with a request that each delegate return
an indication of his thinking on this plan. As a result of this,
one letter was received urging a completely appointive plan;
one letter vigorously opposed the plan, and I will discuss
this later in greater detail. Twenty marked ballots were re-
ceived, of which 14 favored the district plan. While the return
of the questionnaires was disappointingly small, it was no
smaller than the percentage of votes by which most of us hold
our seats in this convention. In any event, it indicated some
substantial majority in favor of the plan, and encouraged those
who had been working upon it for months to go ahead further
with its perfection and presentation.

I should point out further that while this plan was under
consideration, the state bar of Michigan conducted a poll of its
membership. The results of this were received on January 10,
and have been duplicated and distributed to you. Even with-
out the details of the district plan before them, because it had
not been finalized when this questionnaire was prepared on
December 20, if you will refer to page 2 of these questionnaires,
you will see under question 3¢ that if the court be elected, 1442,
or 36 per cent of the lawyers expressing a view felt that a
regional basis should be advisable, and this was somewhat a
matter of buying a pig in a poke, because the details were
1at before them. "Although the point will be made that on page
1:'of this questionnaire there is an indication that out of
4908 lawyers some 2500 favored the Missouri plan, in evaluating
this questionnaire —and this fact was very vigorously
‘brought out by Mr.. Ford in our committee — the circum-
stances under which that poll was taken must be given con-
-gideration. To every lawyer in the state, and concurrently
+with the distribution of that questionnaire, were delivered 2

separate pieces of literature favoring the Missouri plan. One
of them starts out with the catch line “A once in a lifetime
opportunity,” and the other one starts out ‘“Arise and be
heard.” These questionnaires were returned with that king
of solicitation at the ballot box, if you please, before the law-
yers of the state, and I think the result of it must be evaluated
with that in mind.

I do not wish to repeat the argument submitted in the report
in support of this plan. These were furnished to each delegate
on January 25, and are spelled out in detail on page 468 of
the journal. I might say that one feature which wasn’t men-
tioned in those arguments, and which I think is a very im-
portant one, is that such a plan as this would provide for
an orderly progression through competent lawyers to posi-
tions on our circuit bench, through that, hopefully, to posi-
tions on the bench of our intermediate court of appeals, if
and when established, and, hopefully, from that on to the
high bench.

Now, I said I wanted to deal briefly—and I will try to be
brief in the presentation of it—with some of the criticisms
that have been leveled against this plan. First, the catch
phrase or the cliche that this is a balkanizing of the court.
I submit this has no real validity. The argument entirely
overlooks the fact that our circuit judges now preside in courts

. throughout the state. They are, of course, elected in their

own individual circuits. No one has ever claimed—certainly
they haven’t claimed with any justification—that this resulted
in any parochialization of the thinking of our circuit judges.
They have administered justice with an even hand regardless
of where they reside or the location of the court in which they
preside. Many of those judges who are delegates here pre-
sided in many of the courts of this state, and the fact that
they came from Harrisville or Oceana county, or some other
county, Bay county, didn’t influence their decision when they
were sitting in Wayne or elsewhere in the state.

Furthermore, Justice Souris himself suggested that the pro-
posed court of appeals be established on a district basis and
that the judges thereof be elected from the districts so estab-
lished, although they would be empowered to sit and hear
cases in any district in the state. If this does not balkanize the
appellate court why should it be claimed that district selec-
tives of the supreme court justices would balkanize that court?
I mentioned earlier there had been distributed to you within
the past 2 or 3 days a map much the same as the one on the
wall, but containing the names and terms of service of 29
justices of the supreme court who have served this court with-
in the past 30 years. I made a little analysis of that, and 7 of
these judges came from district 1. Seven of them also came
from district 6, and the Grand Rapids area. Three each came
from districts 3, 4 and 5, only 1 came from Oakland county
in that entire 30 years, and 5 came from the upper part of the
lower peninsula and the upper peninsula, what would be dis-
trict 7 under the plan as suggested.

So, if the court has not been balkanized by the distribution,
perhaps by accident, resulting from partisan nominations over
the past years, I don’t think a planned method of distribution
of the selection of our talent would be in any wise more of 2
balkanizing effect. Now, I prepared a chart, which is on the
screen, of the present membership of our supreme court, and
you will note that it comes from 5 of the districts now pro-
posed. It cannot be contended with any validity that the dis-
tribution of our present justices from various parts of the sta'te
results in a parochial attitude on the part of the membership
of that high court. Justice is, and I submit has always been,
administered with a view to the law in the state as a whole.
There was no evidence before our committee that election
on a district basis in Illinois resulted in a balkanization of that
state. In fact, the testimony of Mr. Jenner was exactly to the
contrary.

Now, by reason of the imminent retirement of Justice Carr
at the end of his present term beginning January, 1964, theré
will be a change in the court. Taking this into account, and
if the district plan be adopted, then the personnel of the court,
subject to reelection, would be as shown on this projection.
This assumes the creation of the 9 judicial districts proposed
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in the plan. It will be noted that there would be one vacancy
from district 1, and there may be some question concerning
Justice Kelly, who I think now is a resident of Otsego, but
under the plan he could run from the Detroit area where he
has historically lived, or choose district 7, if he so desires.
There would certainly be one vacancy from judicial district 1.
There would be a vacancy from judicial district 2. Justice
Smith would represent his home district, district 3; Justice
Black is district —Port Huron and the area-—4; Justice
Kavanagh, now a resident of Lansing; Justice Dethmers is
presently a resident of Lansing, but his origins were in Hol-
land, and he, under the plan, would have the choice of running
there; and Justice Adams representing district 7.

On February 14 there was distributed to every delegate here
a letter from the league of women voters stating their views as
to what we should do here. This well meaning group of some
3700 interested citizens stated that this plan ‘“opens the high-
est court in the state to unwholesome partisan and sectional
pressures.” Partisan pressure is exactly what they are trying
to avoid. Sectional pressures, I submit, do not exist. We
have had no evidence of it in the years that sections have
been represented on our high court. It is further stated in this
letter that the supreme court must serve all Michigan people
equally and impartially. Whoever said that it does not? As I
pointed out, although the justices now and always have come
from various parts of the state, as shown by the map I referred
to a moment ago, they have administered even handed justice
on a statewide basis. And, finally, the league of women voters
urges us to ease the voters’ job by providing for original ap-
pointment. My answer is: this doesn’t ease the voters’ job, it
destroys it.

The argument is made that the state’s keenest legal minds
are to be found among Wayne county lawyers. There are
among this delegation 6 retired circuit judges who have pre-
sided in Wayne county and elsewhere throughout the state.
I hope they will take this floor and tell you, as they have told
me, that there is no monopoly of legal knowledge in this state
nor in any county of this state. The map that you have nega-
tives this fact. There has been a fair distribution of member-
ship on our high court throughout the state over at least the
past 30 years, and I think the analysis might be extended
for many years back of that.

Now just a word about the minority report appearing on
pages 579 and 580 of the journal. To me it does not seem to
be constructive; it merely proposes the elimination from the
constitution of section g of this committee proposal. I am not
certain where this would leave us, for the committee has filed
Exclusion Report 2043, recommending exclusion of the entire
judicial article, now section 23 of article VII. I believe that it
is the intent of the minority report to include in Committee
Proposal 96 a continuance of the status quo. But I think we
have already discussed that sufficiently.

The most recent criticism that has come to my attention is
an editorial in one of our state’s metropolitan dailies. It is a
constant source of wonder to me that the writers of these edi-
torials, without hearing any witnesses, and without considering
all sides to any question, suddenly become experts. Let us
look at this editorial. The editor states, “We have no great
love for the present system, especially its nomination to a non-
partisan court by party conventions.” Later they state, “There
is no point in plugging for a modified Missouri plan. It’s polit-
ically dead.” By these statements 2 of our possible alternatives
have been eliminated. The editorial then criticizes the district
plan because, they say, it is a situation tailor made for name
candidates or pressure group favorites. This certainly is not
true in the major part of the state where circuit judges and
competent lawyers are known to their constituents for their
character alone. Another criticism, “Highly qualified men may
be shut out in his own district while mediocrity turns out to
be the best to be found in the next district.” History has shown
that competent jurists can and have been found and have
served with credit on this court from every area of the state.
And, finally, in this editorial the point is made, “Sectionalism
should have no place in deciding statewide questions of law.”
I think I have already dealt with that sufficiently. The his-

toric geographical distribution of members of our court has
never resulted in sectionalism, and the continuance of state-
wide distribution of personnel will not, I submit, result in any
sectionalism in the future. After reading this editorial yester-
day, it seems to me clear that the writer is against practically
every plan that has been proposed, but it certainly is not clear
to my mind what he favors, and that is the problem we have
here to decide.

Two or 3 final details should be outlined. These are found
toward the end of Committee Proposal 91g, lines 14 to 21.
It provides for readjustment of these districts by the legis-
lature as population changes may require, but such readjust-
ment should not result in the removal or disqualification of an
incumbent judge for election or reelection. The proposal makes
existing election laws applicable to all primaries and elections
for justices of the supreme court. It continues in office in-
cumbent justices without regard to place of residence, and per-
mits their reelection similarly without regard to place of resi-
dence. It empowers the legislature to provide for transition
from present methods of election to the method provided in the
proposal.

Now, before someone else mentions it, I should state to you,
in all frankness, that this proposal was reported out of the
committee on judicial branch by only 11 votes, with 5 opposed
and 5 absent or abstaining. I would further point out, how-
ever, that it was the only proposal that obtained a majority
vote in the committee, and that the plans for appointment,
as I discussed very early in this presentation, were opposed by
an overwhelming majority. I submit that this district plan,
coupled with our established precedent of nonpartisan election,
will secure for this state a supreme court of the highest caliber;
will attract as candidates the most competent lawyers from all
over the state; will make members of the judiciary knewn to
the voters who elect them, and will result in a truly non-
partisan court without the inconsistency of party nomination
followed by so called nonpartisan election.

CHAIRMAN VAN DUSEN: Mr. Danhof, do you have — Mr.
Danhof is not present. Mr. Ford, does the committee have fur-
ther presentation with respect to section g?

MR. FORD: In the absence of Mr. Danhof, I would like to
yield the floor, if I may, Mr. Chairman, to Judge Leibrand.

CHAIRMAN VAN DUSEN: Judge Leibrand.

MR. LEIBRAND: Mr. Chairman and fellow delegates, after
listening to the able presentation of the position of the com-
mittee on district election of judges, most anything that I
might say would fall very flat, indeed. I do think, however,
that perhaps it would be helpful to the delegates if I gave a
brief review of the history of Michigan’s judicial system.

Michigan’s first constitution was drafted in 1835, prior to
the admission of Michigan as a state of the union. Following
the plan that had been in effect during the territorial days,
judges were appointed by the governor with the advice and
consent of the new state senate. It took only 15 years for
the people of the state of Michigan to have a belly full of that
system. In 1850, when they drafted their new constitution,
they provided for the election of judges. Now, that election
under the 1850 constitution was by a partisan system, by
conventions, state conventions and county conventions, but it
was, fellow delegates, election. That election continued from
1850 until the Constitution of 1908, with 58 years experience.
And again the drafters of the Constitution of 1908 provided for
an elective system, for the election of supreme court, circuit
court and probate court judges. They continued on this party
system, which was the only real system which was known
then not only in Michigan but in other states. By the year
1939 the people of the state of Michigan had had their fill of
partisan elections. For 89 years they had experience with
them, and they decided that they could improve the judicial
system by placing the election of judges on a nonpartisan basis.

By initiative petition, not through the political parties, not
through the legislature, but their own initiative petitions, there
was placed on the ballot in 1939 a measure which was. designed
to make the election of judges truly nonpartisan. I don’t.have
the figures before me, but my memory is that that initiative
proposition carried by a vote of something: like 375,000 to
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240,000. And I say to you members of the convention, and I
have mentioned this before, it isn’t so bad to try to tinker
with provisions that were put into this constitution by the
Convention of 1908, but when you start to tinker with any
proposition which has been put into the constitution by the
people, particularly by a large vote, we are treading on awful
thin ice.

Going back to this 1939 nonpartisan amendment, initiative
amendment, that provided for the complete 100 per cent non-
partisan nomination and election of probate judges and circuit
judges in their counties and districts, nomination by non-
partisan petition, election on nonpartisan ballots, when the
favorers of the initiative amendment got to the supreme court,
and how to handle that, they ran into trouble. They knew,
as well as we know today, that it was a very, very difficult
proposition for a lone nonpartisan candidate to campaign the
entire state of Michigan, and to carry the campaign costs, the
expenses that were incident to that. So the framers of that
initiative amendment did what we are doing here in this con-
vention with many matters for which they could find no
solution. They passed the buck to the legislature, and they
saild the nonpartisan nomination — the nomination, not non-
partisan, but the nomination for justices of the supreme court
shall be made in such manner as is provided by the legislature.
And the legislature had as much trouble with that proposition
as had the framers of the initiative amendment. And so the
legislature came up with this proposition of nomination at
party conventions and election statewide on nonpartisan bal-
lots; the proposition, as Delegate Prettie says, of going into
a convention with your hat in hand to get a nomination and
then taking a bath and starting out around the state claiming
you are pure, white and free from any political taint.

Now, I've campaigned. I say to you that this provision,
this system we have for nominating justices of the supreme
court, and which will be in effect for the nomination of
justices of the appellate court, is decidedly unpopular with the
people. My district is about 100 miles wide — 100 miles long
and about 30 or 40 miles wide, and I campaigned that district
intensively for about 3 months, and I appeared at dozens and
dozens of meetings and dozens and dozens of debates, and as
I did so I found considerable concern about the Michigan
supreme court and the method of nomination of its members,
and what the folks in my audiences and the folks who asked
me questions were concerned with was not how to transform
this into an appointive system — not once out of these dozens
of meetings, out of these hundreds or thousands of questions,
did I hear one single suggestion that the nomination and the
election of the Michigan supreme court should be done by
appointment. The questions I did hear and the suggestions
I did get were that this convention should settle down to do
something that made the judiciary of Michigan truly non-
partisan. I believe, members of the committee, that that is
what the people want. I don’t believe they want an appointive
system. I don’t believe they want the hybrid system that they
have now.

Thirty-seven out of our 50 states have an elective system.
Thirteen out of the 50 have an appointive system. But no
one has the kind of a monstrosity that we have been trying to
get along with here since the year 1939.

Mention has been made of an editorial appearing in the
Detroit — my fellow delegates said a metropolitan paper. I'll
call the names — The Detroit News, dated February 26. I
hope you all read that. And then after you have read it, I hope
you compare it with an editorial in' the State Journal of
November 19, 1961. Now, I submit to you that since we have
been assembled in the convention here there have been nu-
merous criticisms about the accuracy and the positions taken
by the metropolitan papers. I submit to you that since we
have been in convention most of us have been reading for the
first  time regularly the State Journal published here in

Lansing. I am not a stockholder in the State Journal, but I

say to you that I feel that the reporting in the State Journal
and in the Booth newspapers is so far superior to the reporting
in the mietropolitan dailies, there is no comparison. I want to
read-you this editorial from the State Journal, which gives

you the other side of the question, and then I will be done,
The title of this editorial is, “Sham Should Be Eliminated.”

Some changes in the Michigan supreme court system
are almost certain to be written into the new constitution
proposal being drafted by the constitutional convention.
A parade of witnesses already have been heard on the
supreme court issue, and although there has been no
unanimity on what should be done, most of the witnesses,
including a number of supreme court justices, have ex-
pressed themselves as to the need for revision.

Under present law Michigan’s 8 man court is selected in
staggered terms of 8 years; 2 justices elected every other
year. Theoretically the justices are elected on a non-
partisan basis, but the only thing nonpartisan about it is
the official designation. The justices not only are nomi-
nated by party conventions, but they tour the campaign
circuit with party nominees for other elective offices, and
their campaign expenses are at least partly paid by party
campaign funds.

This sham should be eliminated. The justices should
either be elected on a truly nonpartisan basis, without
political party strings, or they should be elected on a
partisan basis, and their political party made responsible
for their action. The ideal arrangement would be to elect
supreme court justices on a nonpartisan basis with neither
the political parties nor the governor nor the legal profes-
sion —

and I emphasize this with special reference to the American
bar association or the Missouri plan —

nor the legal profession determining who shall be nomi-

nated or who shall be barred from nomination.

The difficulty of this procedure is the element of cost,
since supreme court justices hold state offices, the cost
involved in conducting statewide campaigns in both pri-
mary and general elections can be considerable; so great,
in fact, that many capable jurists would be precluded
from office because they could not afford the expense of
the election campaign. Obviously no one wants a supreme
court packed with millionaires.

One proposal that had been suggested to meet this prob-
lem is the election of supreme court justices by districts.
Thus a candidate for the high court would not have to
campaign throughout the state, but only in his particular
district.

This solution to the cost problem also would remove
another thorn that bothers a lot of people in the state of
Michigan; that is the problem of preventing 1 political
party or 1 pressure group with a potent political machine
from grabbing control of the supreme court. If this should
happen, and it could, the judicial system of Michigan would
lose its integrity. A truly nonpartisan supreme court with
Justices elected from separate districts would reduce po-
litical pressures on the state’s highest court, and would
guarantee equitable representation for all citizens of
Michigan.

The supreme court should have an uneven number of
justices; not 8 as now, but either 7 or 9, so there would be
no votes on split decisions.

Mr. Chairman and delegates, I support the remarks of dele-
gate Prettie, and support the adoption of the majority report
on the district system. Thank you.

CHAIRMAN VAN DUSEN: Mr. Prettie, the Chair believes
you had retained the floor. Do you have further presentation?

MR. PRETTIE: Mr. Danhof has now returned to the floor.
I yield the floor to him.

CHAIRMAN VAN DUSEN: The Chair recognizes the chair-
man of the committee, Mr. Danhof.

MR. DANHOF: At this time I would like to yield to 8
member of the committee, Mr. Iverson.

CHAIRMAN VAN DUSEN: Mr. Iverson.

MR. IVERSON: Mr, Chairman, members of the committee,
my remarks are going to be really brief, because I think this
matter has been so ably presented by 2 previous speakers that
it is unnecessary for me to enlarge upon it, except that I want
to make a few remarks.
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I go back perhaps 8 or 10 years when the bar association,
the American bar association, I believe, first started action
upon the so called appointive system of judges, and I must
confess that for a short period of time at least, I was rather
impressed with this system because I think as lawyers we
are primarily interested in seeing that our courts are free from
political pressures or other pressures, if you please, and I
believe I was almost sold on the so called ABA plan. And I
must make another confession; that about the same time I was
a little discouraged about the jury system, and I had some
ideas in my mind that perhaps that could be improved by some
professionals, perhaps, sitting as jurors, or perhaps a bank of
judges. I think all lawyers go through those situations, and
I presume this situation was brought about by some immediate
case where I felt there was a miscarriage of justice as far as
juries were concerned.

Let me say to you now, I have completely changed my mind.
Regardless of the fact that sometimes juries, to my way of
thinking, do not try a case properly or come up with the right
decision, I am still inclined to believe that it is the best system
in the world today. I am ready to admit that juries can make
errors, just as lawyers or judges can. I am ready to admit
that in our system of government there are mistakes made. It
is a slow process, and many things could be done for less money
and in a quicker way. But I still think that we better retain
our present system, regardless of those delays or regardless of
the cost, and I think it goes without saying that most of you
in this room agree.

As I say, I did feel at one time that perhaps this judicial
system could be corrected by appointment of judges, and I pre-
sume a few situations occurred in between times where certain
judges who were appointed for life became what I considered
practically tyrants, and I am not ready to further a system of
that kind in this state. Since that time, as I say, I am very
much for trusting the people, if you please, to elect our judi-
ciary just as they elect the other 2 branches of the government.
Even though in some respects they may not know all the candi-
dates, at least there is a chance that they can be informed, and,
generally speaking, over the years they haven’'t made too many
mistakes. I might have disagreed with them politically, per-
haps, but that is neither here nor there.

Getting down to this present system, I don’t think there is
anyone in this room, deep down in their hearts — including the
sponsors of the minority report which proposes to maintain the
present hybrid system and, I believe, the minority party in this
group — but who will agree with me that it is a crime and a sin,
and I don’t care which party you are in, to place a man in
nomination, a lawyer, a reputable lawyer, in a party conven-
tion and then throw him to the wolves in a general election. I
know whereof I am talking, because of one of the so called
nonpartisan campaigns I handled for 2 of the gentlemen who
were running for that office — and very capable men, too. Now,
I will tell you, it just makes me sick. I don’t think that any-
one in this room — I don’t care what party he belongs to, if
he will be true to himself — will agree that the present system
is conducive to good justice in this state. I think further than
that, that unless we correct this situation we will have the
yvrath of God brought down on our heads as far as the press
18 concerned and the people of this state, because I don’t think
they’re going to stand for the maintenance of this present sys-
tem, and I, for one, am not yet ready to let the legislature
}nake the correction. They have had since 1939, which I believe
Is about 23 years, and there has been no apparent attempt to
do what is necessary to be done to correct the evils in the
election of supreme court justices.

I hope you support the committee proposal in this matter,
and I believe we will end up with a system of election of
Jjustices of the supreme court in the years to come which every
one of you will be proud to have participated in.

CHAIRMAN VANDUSEN: Mr. Danhof, has the commit-
tee further presentation with respect to the majority proposal?

MR. DANHOF: No, Mr. Chairman.

CHAIRMAN VANDUSEN: If not, the committee will
Proceed with the consideration of the amendments on the sec-
retary’s desk, and the secretary will read the first amendment.

SECRETARY CHASE: Pursuant to the minority report
of Messrs. Ford, Garvin, Bledsoe, Miss McGowan, Messrs.
Ostrow, Barthwell and Krolikowski,

Mr. Ford offers the following amendment :

1. Amend page 2, line 25, by striking out all of section g.

CHAIRMAN VAN DUSEN: On the amendment the Chair
recognizes Mr. Ford.

MR. FORD: Mr. Chairman, although I find much to dis-
agree with in what has been said by the previous speakers, I
find even more disagreeable the reaction that I have when I
stand here and see that we are, in my opinion, debating one
of the most important issues to come before this convention,
and one that affects everybody in this state intimately and
throughout everything they do, and see that we don’t have
a quorum on the floor. I know it is not a popular thing to start
advocating a cause by antagonizing your jury, but it would
seem to me that there ought to be a device whereby we can
take a recess and then get back here and consider this, and
if it would be in order I would like to move that the Chair
follow the rule on the 10:30 recess, and we come back to this
when we have a better audience.

CHAIRMAN VAN DUSEN: Mr. Ford, a quorum is present.
The Chair has just satisfied himself of that fact. The Chair
is advised it is the intention of the chairman of the committee
to move that the committee rise at approximately 11:30, or
shortly thereafter and, therefore, in the discretion of the
Chair, he had determined there would be no recess and suggests
that the retention of the audience is a matter that is within
the province of the speaker. However, in fairness to you, Mr.
Ford, the Chair would suggest that the secretary ring the bell.
The committtee will be at ease briefly while the bell does its
work.

The committee will be in order. For the benefit of those
who have just arrived, the secretary was instructed by the
Chair to ring the bell because of the apparent absence of full
attendance on the floor. The proceedings have reached the
point where the minority report is being presented. The sec-
retary will read the amendment offered by the minority, fol-
lowing which we will proceed to its consideration.

SECRETARY CHASE: Mr. Ford, on behalf of the minor-
ity, has offered the following amendment:

[The amendment was again read by the secretary. For text,
see above.]

CHAIRMAN VAN DUSEN: Mr. Ford.

MR. FORD: The minority, in this case consisting of 7 sign-
ers, I believe, proposes the elimination of the committee pro-
posal with respect to section g, and I think it should be said
at the outset that everything that might be said about the
minority attempting in this instance to maintain the status quo
should be looked at with some close attention to what is
actually happening here. Now, regardless of what your feel-
ings may be about the present system, let’s get clear at the
outset that this is not a constitutional system we'’re talking
about, basically. We are talking about a statutory system,
and all of the things that I have heard criticized about the
present system can be changed and could have been changed
at any time that our bar association, which is one of the
loudest critics, would have had the ambition to go over on
capitol hill and talk to the people in the legislature; because
all the present constitution requires with respect to the supreme
court is simply that the justices be elected on a nonpartisan
basis, and that they be nominated in a manner provided by
law. The constitution doesn’t say that the parties will nomi-
nate them at their party conventions. It doesn't say they
can’t be nominated on a partisan basis, that they can't be
nominated by a primary, and, as a matter of fact, Mr. Prettie’s
entire plan could be implemented by statute without changing
the 1908 constitution. There is nothing in Mr. Prettie’s plan,
as we look at it, that would be inconsistent under the present
provisions of the constitution. So what the proposal of the
majority is asking you to do is by constitution freese in for all
time a plan that may or may not be better than what we have. "
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Assuming for the moment the possibility that we ought to
try something like this, it would seem that the wisest way to
try it would be to try it by statutory change, and if it doesn’t
work, and if this produces some of the evils that many of us
are prone to suspect it of, then the transition back to a system
that has been in existence for many years would be rather
a quick transition, and could be accomplished before great
mischief was done. It is not the request of the minority in
asking you to vote against what I refer to as the “balkan plan,”
to reject it entirely, but merely to reject the idea of building
it into the constitution. I submit that even the people who
support Mr. Prettie’s plan for districting of the supreme court
can, in all comfort, support our proposal to remove it from
the constitution, and then convince the legislature that this is
a good thing on the assumption that if it is tried and it doesn’t
work, the legislature can correct its error much more readily
than we might should we build this into the constitution.

The minority has set out some specific reasons in Journal
76 which you will find for our seeking to strike section g.
Primarily it revolves around the fact that everybody on our
committee will have to agree that after examining the judicial
systems of other states, and listening to the many people who
came before our committee, however reluctantly, you ultimately
come to the conclusion that although there are improvements
that each one of us individually as lawyers might like to sug-
gest, based on a personal experience — for example, Art has
had the unhappy experience of campaigning all over the state
for 2 very well qualified men who didn’t get elected, and this
always leaves us unhappy when we have had this kind of
experience. And so he would correct this in the manner that
appeals to him. I came to the convention, as many other law-
yers did, convinced that we had an anomalous situation with
the partisan nomination and nonpartisan election that cried
out for some sort of a change, but one by one as you examine
the alternatives you began to realize that although it took
them a long time to evolve the system to the point that it has
reached, it is not a bad system.

In supporting the district plan, Mr. Prettie pointed out that
we heard from the president of the bar over in Illinois. They
have a district plan over there. They have, I believe, 7 judges
in their court, and Cook county, which has 60 per cent of the
population of the state and 90 per cent of the lawyers, has 1
representative on that court. Now, when we asked the presi-
dent of the Illinois bar why he thought they should retain a
district system — as Ken has indicated to you in their judicial
revision they are retaining it— he stated 1 reason directly
and he stated another reason indirectly. The reason that he
stated directly was that he felt that this protected the state
against having its supreme court dominated by the residents
of the city of Chicago. Now I submit that this reason is not
a valid reason in Michigan. We distributed to all of you the
other day a map which shows by indication on the map where
the judges of our court have come from in the last 30 years.
One of the copies — we gave you 2 maps, and 1 of them has
some darker lines on it, and the darker lines show what hap-
pens when you superimpose the committee’s district plan on
top of this, and it will show, as a matter of fact, that the
present system has done a little bit better job of distributing
judicial talent geographically than Mr. Prettie’s plan would do.

Now immediately it is going to be said, because it has been
said several times here, that being from Wayne county I should
welcome Ken’s plan, because only on rare occasion during the
past 30 years, or in the history of the court, has Wayne county
had the number of judges that he would give us under his
plan. I suppose the people who say this to me are proceeding
on the assumption that all of us came here to represent the
people in our own little provincial area first and the people
of ‘the state of Michigan second, and I am not so sure that we
haven’'t demonstrated over and over again here, all of us—
and I am as guilty of this as anyone — that this becomes true;
that no matter how hard you try to examine these issues
objectively you must always come to a conclusion which is
based largely on your subjective observations, based on the
fact that you come from a part of a state where a particular
problem is of more importance than it may be in the other part

of the state, and the people in the rural parts of the state can-
not be expected to get as exercised about the question of g
city income tax down in Wayne county as some of us might.
By the same token, there are problems involving the townships,
maybe the 15 mill and some other things, that don’t excite the
people in Wayne county in the same manner that they do the
others. This is as it should be in a body such as this, because
we are elected on a representative basis, and we are here to
put our best foot forward for the people who sent us here. I
don’t think we should be nearly as sectional in our point of
view as the legislature is, because there clearly those people
are sent to represent a small group of people, but I submit
that our own experience here at the convention should show
you how dangerous it is to send people to a court or to a
convention to draw an instrument that is supposed to objec-
tively serve the needs of all of the people of the state, but
elect them on the basis of representing just a few people in
the state.

Mr. Prettie, himself, said the present system distributes
judges throughout the state, but sectional pressures haven’t
resulted from this. Of course it hasn’t, because regardless of
where a judge comes from in this state, when he writes an
opinion or makes a public pronouncement — and of recent years
some of the things that have disturbed some of us most are
not the decisions coming out of the court, but the public pro-
nouncements that are being made from time to time by mem-
bers of the court which carry a lot more dignity in the press
than they should have in the minds of a lot of attorneys,
because it is a member of the court talking. They feel free
to criticize almost all facets of government, speaking with the
authority that members of the bench have whether they are
sitting on the bench or off of it. I am now proceeding with
some temerity, because I expect to be back over there shortly,
and I trust that the judge or judges we are referring to won’t
remember this speech.

Mr. Prettie said since we have had the experience of judges
being elected from throughout the state, and we have discov-
ered that it hasn’t produced sectionalism, we shouldn’t fear
sectionalism in a district plan. He says sectionalism doesn’t
really exist; it is something that everybody fears and nobody
really believes. But then in his very next comment he said
many contend that all of the talented lawyers are down in
Wayne county. Now, in all due respect to Mr. Prettie, I don’t
think for 1 minute that Mr. Prettie doubted that he was
touching on a raw nerve with some people, and particularly
some of the members of the judiciary here, when he suggested,
with tongue in cheek, what some people, unenlightened people
for sure, have suggested in the past, that big city lawyers are
the ones best qualified to be on that bench. And I am sure
that when he suggested it —it may have been automatic —1I
am sure Ken was acting in good faith. He realized that he
was appealing to a certain prejudice that lies in the back of
some of our minds here, and, as I said before, I hold no grudge
or do not deny the right to have this kind of prejudice in our
minds. This is part of what makes a representative body.

He went on to solicit even further this sort of thinking in
the convention by suggesting that you could look around the
room and see very many eminent gentlemen who, because of
the weakness of the present system, had been passed over as
potential judicial talent for the supreme court. I happen to
agree with him on this, too, but I submit in trying to justify
his position he has demonstrated just the kind of subtle sort
of pressure that exists when you start talking about sectional-
izing anything, and I don’t think we have any place for it on a
court that writes opinions which are the law for all of the state.

The contrast with the circuit court is a rather absurd con-
trast, because at the circuit court level, that circuit court is
not making decisions that are very often of statewide concern,
but the supreme court is almost invariably making decisions
that are of statewide concern, and I would hate to suggest the
possibility that we might place our court in the position where
3 of them, for example, would only have to be concerned about
the popularity of their decisions in a single county, Wayne
county, and a fourth one would only have to be concerned
about the popularity or public acceptance of his decisions in
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Oakland county. And I feel real sorry for the fellow who
gets in under district 7 under their plan, because he has to
satisfy the people in 48 counties, starting at Bay City and
going all the way to the Keweenaw peninsula.

Now you might notice from this map, for example, we have
had in the last 30 years 3 judges from the upper peninsula.
We have had 7 from Wayne county. As had been stated, only
1 from Oakland county, and we have had 6 from district 6.
This brings us around to the second reason that the president
of the Illinois bar association had for retaining the district
plan in the judicial revision; the one that he didn’t like to
come right out and say, but the one that was very easily read
into his comments, and that was that as a realist who had
been fighting as an idealist for many years for judicial revi-
sion in Illinois —and anybody who examines their system
knows that they need it if anybody needs it — there is nothing
in that system that commends it be copied by the state of
Michigan, because in every way that you might compare it
with our system it is inferior. They fought for many years
as a bar association over there for revision, and they finally
came to the conclusion that if they were to get any revision
at all they had to get something less than a perfect system
and something less than a perfect system meant that they were
going to have to satisfy the state legislature and the politi-
cians in Illinois that they were not taking away from them
the judicial system.

So, admittedly, there are things in the judicial revision pro-
posed for the state of Illinois that the theorists do not believe
in entirely, but they feel they have to take it in order to get
the other good things, the other gains that are made, and one
of the things that the politicians in Illinois absolutely insist
on is the retention of the district plan, even though they're
going to give Cook county more representation than it now
has, because the district plan in Illinois absolutely guarantees
for all time, as it would here, a substantial majority of the
court coming from the state outside of the heavily populated
area. Now, all of us have this in our minds. There is not
too much sense in us kidding each other about this being a
factor, and there is a political overtone in this plan that is
inescapable, and the political overtone is the immediate effect
of this on the very next election that occurs. And as one
observer, not speaking for my party, not speaking for anyone
else but myself, it is my humble opinion that there are at least
3 other judges next coming for election that don’t have the
chance of the proverbial snowball down below of surviving
the election if we go to the district plan, and the sponsors of
the district plan well know this.

Mr. Prettie cited the difficulty of statewide elections, cited
the comments of bar presidents from other states. He didn’t
mention, however, the comments of the president of the Minne-
sota bar, who appeared before us, when he was asked some-
what eagerly, “Don’t you agree that it’s a terrible burden on
a supreme court judge to make him go all over the state
campaigning for office?’ And without batting an eyelash he
looked right back at the questioner and said, “Why no, I don’t
think it is a burden at all.” He said, “I think it’s a darn good
thing for him to get out and find out what’s going on in the
state. It makes him a better judge.” It has been suggested
here a judge might be a better judge if he only had to cam-
paign in Wayne county and never had to go out of that county
In order to get on the bench until he drove to Lansing to
assume the position than if he had to campaign from Wayne
county to the Keweenaw peninsula, and talk to the people,
hneet their questions and be subjected to their scrutiny. This,
it seems to me, is contrary to the popular conception of democ-
racy, that the best way for people to make a decision about a
candidate, and the best way for the candidate to serve the
Deople that he is elected to serve, is to be exposed to them and
be selected by them. And a judge elected out of Wayne county
to the supreme court does not represent the people of Wayne
County ; he represents the people of the state of Michigan, and
he should not, under any circumstances, make his decision based
Upon the fact that he represents a certain section of the state.

As I said before, if you would like to experiment with this
S8ystem, I submit you should vote for the minority report

amendment and leave the system as it is now with the legis-
lature having the power to institute this system if they want
to try it out; but let’s don’t freeze a system like this, or any-
thing similar to it, into the constitution. We are not asking
to freeze the present system into the constitution, to wit, the
partisan nomination or the nomination by the party conven-
tion. This can be changed at any time. We don’t advocate
that this should be kept for all time. If somebody has a better
system, let’s try it, but let’s don’t try it by taking the flexi--
bility now available to the legislature away from them and
freezing a system into the constitution.

We are back around again to this magic word of flexibility.
In this particular instance I think the minority finds itself
on the side of the angels, because we are not advocating status
quo in the sense of saying we have got a system that works,
nobody can demonstrate by any example that another system
is better, they can suggest by theory that it might be better,
and therefore we are holding out against progress. This is not
the situation at all. We are holding out for a provision, a
constitutional provision, which permits any kind of a change
within its framework that the legislature might see fit to
institute, and this could be any form of progress in a change.
The only condition that is involved here in the present lan-
guage of the constitution is election, not even statewide elec-
tion, but just election by the people, and nonpartisan election
by the people, and I don’t think there is anybody here who is
seriously going to urge that the people of Michigan are ready
to go to a partisan system of electing judges. I will have to
confess and admit that I would have, with greater alacrity,
supported a plan for the nomination, the partisan nomination
and election that existed prior to 1939, but there just doesn’t
seem to be very much sympathy for it either here at the con-
vention or amongst the people. The people themselves put this
in in 1939, and there are a number of political reasons that
have been explained historically for this happening, but it has
worked rather well.

There is this, also, to be considered. We gave out the other
day photocopies of 2 sections of the recommendations of the
state bar that were made before the convention convened.
They were made by committees made up of many prominent
men. Some of them are here in this convention. Looking at
page 47, you have the beginning of the report of the committee
on court administration. If you will turn over to page 48, you
will see a rather impressive list of prominent members of the
bar, I am sure, showing a good cross section of the state by
sectional basis, by the judiciary versus the working bar, and
by partisan affiliation, if any. The recommendations made, as
I stated before, before this convention started, on the basis
of a year’s work or in some cases on the basis of many years
of work, by this committee of the bar were 1, that the present
provisions of the state constitution pertaining to the election
of judges be retained. Now, did this mean that the members
of this committee subscribed wholeheartedly to the exact
method that is now used? Not at all. Merely that from the
viewpoint of comnstitutional change, they felt that no change
was necessary.

At this juncture it might be well to observe also that although
there was a lot of discussion during the campaign for con con
about the court system, in watching a lot of candidates in our
area it seems to me that the lawyers are the ones who are re-
sponsible for talking about it, because this was the safest area
for us to talk in with lay candidates against us on the other
side, because regardless of our backgrounds, we had a little bit
of an edge in that kind of debate. But really, in my section of
the state which did vote to call a convention, a crying need for
judicial reform was not the compelling motive for voting to
call a convention, and I haven’t experienced any great ground
swell of dissatisfaction amongst the people. with the present
system, and I don’t think anybody else here can honestly say
they have, either. .

There is always agitation amongst the lawyers, as there
should be, for changes in the court system. The lawyers are
somewhat similar to the military and anybody else, and I think
it might be safe to say when the lawyers quit griping, that is
the time to start worrying, and if they ever agree on anything,



1322 CONSTITUTIONAL CONVENTION RECORD

then I would certainly be worried, because it is very difficult
to get a majority, and certainly never unanimous view, from
any group of lawyers as soon as you put 2 or more of them
together. Nonpartisan nomination and elections should be re-
tained as to judges who have terms of 6 or more years, except
those elected on a statewide basis. The same should apply
to the justices of the peace if revision for justice courts were
retained in the constitution; the present system of nominating
and electing supreme court justices should be retained with
the same provisions to apply to judges of the intermediate
courts of appeals.

You will notice that they made a distinction on this non-
partisan primary when they got to the justices of the supreme
court because, for many of the reasons that Mr. Prettie has
indicated, you get into a great deal of difficulty if you try
to saddle the system with a nonpartisan statewide primary;
that, apparently, in their wisdom, the people who have gone on
before us want to avoid. Mr. Prettie has quoted at some length
from Mr. Justice Edwards’ testimony before the committee,
and in conclusion I would like to read a letter that he wrote
quite recently to the president of this convention. It is ad-
dressed to Mr. Stephen Nisbet, president, constitutional con-
vention, Lansing, Michigan:

Dear Steve,

As one whose testimony pertaining to the judicial article
of the forthcoming constitution was sought by the com-
mittee on judicial branch, and as a former justice of
the Michigan supreme court, and one with continuing in-
terest in the administration of law in this state, I would
like respectfully to record my view concerning Com-
mittee Proposal 91, submitted by the committee on judicial
branch and recorded in Journal 71 of the constitutional con-
vention, dated February 2, 1962.

This proposal contemplates the election of justices of
the supreme court by district rather than on a statewide
basis. Such sectionalization of the highest court of the
state seems to me to be most undesirable. The supreme
court of the state should command the talent of the best
which is available on the bench and the bar of the state,
regardless of where the individual justice resides. Above
all, each justice should be dedicated to consideration of
problems of law as they affect the whole state of Mich-
igan rather than any geographical or political district
thereof. .

While I do not, of course, deny that there are many
public officials elected by districts who rise above sec-
tional interest in the discharge of their duties to the
state or to the country, I see little merit in imposing upon
each justice sectional considerations of this nature which
would represent a burden to all and a real impediment
to some.

I do not comment upon whether or not this plan, by
its nature, indicates partisan origin. I have made no de-
tailed analysis of the districts or the electoral picture
that might result, and for the moment I assume that it is
submitted in utter good faith. There has been, however,
much high hope engendered that the constitutional con-
vention might move this state toward modern govern-
ment and toward good government by the adoption of a
modern and sound constitution. In my opinion, sectionaliz-
ing or districting the Supreme Court of Michigan is a
step in the opposite direction from good government.

I trust the convention will reject this portion of the
committee report.

Sincerely yours, George Edwards.
I think that this very clearly and succinetly sums up the
position of the minority, and I would like to yield at this
time to Mr. Garvin or Mr. Barthwell.

CHAIRMAN VAN DUSEN: To which gentleman do you
prefer to yield, Mr. Ford?

"MR. FORD: To whichever is ready.

.CHAIRMAN VANDUSEN: Mr, Ford yields to Mr. Barth-
well,

MR. BARTHWELL: Mr. Chairman, members of the com-

mittee, I walked into this judicial committee, and was really
disturbed when I found that I was the only lay member on
this 21 man committee. I thought a while, and as I listened to
the committee lay their plans out, just how we would proceed
to study the article, and listened to them say that we would
call the bar association for polls, and the eminent judges to
talk to us about this article, I began to feel that I was real
happy that I was on this committee, and sorry that some more
lay persons were not on the committee, because it immediately
appeared to me that this committee considered that the judicial
article was made for the service of the lawyers, and they had
forgotten the people completely. I want to say, after listening
to the very many eminent judges, lawyers and secretaries of
bar associations from various states, about the only question
that they seemed to have agreed upon was the fact that the
court system of Michigan was not bad as compared to court
systems of the nation. They all said that we had many things
that they would like to have. So, this is about the only point
that they agreed upon.

Mr. Prettie mentioned the committee’s report. Well, as I
live, I learn many things. I even found out how lawyers agree
to get a majority report out of a committee. We had a very
fine chairman; a very fine committee. We divided very
sharply over the different methods of selecting the supreme
court justices, so the day before the last day we had our com-
mittee chairman say to us, “I have got to report out by the
deadline, so I want to get at least 11 votes for some plan.
You can sign a minority report or you can get on the floor
and oppose it; but just let me bring this plan out.” So it was
under these conditions that we finally brought out the majority
plan.

I figure the division of our deliberations has been over trying
to improve the method of selecting judicial officers. It is con-
tended by those who propose the district system that by dis-
tricting the state this would enable us to encourage a high
type of lawyer to present himself for the office of supreme
court justice. May I call your attention to the states where
this plan has been adopted? They are Oklahoma, Kentucky,
Illinois, Louisiana, Maryland and Nebraska. I would like also
to call your attention to the fact that of the eminent people we
have had to testify before our committee, none of them have
pointed out a single one of these states as having a judicial
system superior to ours.

Let’s look at the committees’ supporting reasons which are
found in the journal, page 461, and I just want to read the
statistics of their reasons to you. The first table is the districts
and the population in each district. In district 1: 888,766 people
there; in district 2: 690,259 ; district 3: 817,341; in district
4: 855,308; in district 5: 999,019; in district 6: 904,908; in
district 7: 890,062.

This does represent a fairly even division of the people
living in the district, but when we get down to the next table,
which I really consider the meat of the plan, we find the
number of lawyers living in these districts. In district 1
there are 4,215 lawyers; district 2, 566 lawyers; district 3,
544 lawyers; district 4, 520 lawyers; district 5, 767 lawyers;
in 6 there are 581; and in 7, 516 lawyers.

Based on the figures contained therein, it shows that where
the districts are divided fairly evenly upon a population basis,
this does not hold true with reference to the lawyers living in
these districts ; hence their lack of availability. One third of the
justices will always come from over 50 per cent of the lawyers
of the state, while 2/3 of the justices must always come from
less than 14 of the lawyers of the state. This clearly reveals
the mathematical weakness of this contention, because you
are going to always have to find the most able people from
less than 14 of the lawyers for 2/3 of the justices.

We are not here for the purpose of changing for the sake
of change. We want to improve the judicial article. The dis-
tricting plan does not improve our present system, and I think
that the minorities plan to leave it with the legislature is at
least giving the lawyers in their political setup as fair a
choice as you are giving the people of the state as to home rule.
We left it to the legislature for them to decide what home
rule would be, and I think we could make a similar compromise,
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since this seems to be a compromising deal from start to
finish.

Therefore I urge you to please support the minority amend-
ment.

CHAIRMAN VAN DUSEN: Mr. Ford, do you desire now to
yield to Mr. Garvin?

MR. FORD: I would like to yield to Mr. Everett first.

CHAIRMAN VAN DUSEN: Mr. Ford yields to Mr. Everett.

MR. EVERETT: Mr. Chairman, fellow delegates, I am here
to support the minority report amendment, not, I feel, for the
reasons for which it was offered, but for the principal reason
that to me, this is the only method by which we can have a
direct vote in this convention, at least in this committee, on the
district plan. As Mr. Prettie has very fairly stated, there are
a number of alternatives which have been offered. These
alternatives will be debated and voted upon in turn, but no
other method is given us to express ourselves whether we are
for or against the district plan.

If a majority of this committee favors the district plan,
we should know this now at the outset. If, on the other hand,
a majority oppose it, for whatever reason and with what-
ever alternative in mind, we ought also to know this so we
can then turn to the alternative plan and determine which
is best. I think without question, all of us, whatever method
we may support, have one common motive. We are seeking
the best system of getting the best personnel on the Supreme
Court of the state of Michigan. In this case, if, as I say, you
are opposed to districting, as I personally am, you will support
the minority report amendment so that we can clear the decks
and start finding that best method. If, on the other hand, you
agree with Mr. Prettie and favor the district plan, you have
an opportunity to express yourself by simply voting against
the minority proposition.

I would like to second what Mr. Barthwell said. The dis-
trict plan is only technically a majority plan of the committee.
Four of us, myself included, voted to bring it out solely so we
could have a matter here to be discussed and to be determined
by the committee of the whole, and ultimately by the convention
itself. It is for these reasons that I rise to support the
minority plan and urge votes for it on behalf of all of those who
may object to the districting plan offered.

CHAIRMAN VANDUSEN: Mr. Ford.

MR. FORD: I would like to yield to Mr. Garvin, co-
sponsor of the minority report.

CHAIRMAN VAN DUSEN: Mr. Ford yields to Mr. Garvin.

MR. GARVIN: Mr. Chairman and delegates, I want to
emphasize what Mr. Ford said in one respect, just in the event
that some of the delegates still believe that the method of the
election of the supreme court and the nomination thereof is
in the constitution. It is not in the constitution now, and we
hope that it will not be, because the legislature is there to re-
arrange any court structure whenever it is deemed necessary
to rearrange it.

You received on your desks the photostat of the Michigan
State Bar Journal, page 59, Judicial Selection and Tenure. I
am particularly interested in that committee, because I see by
the names of that committee about 30 members, people that you
know. I want to give you their recommendations to the state
bar of Michigan in September, 1961, which is as follows :

A new state constitution should provide for a court sys-
tem consisting of a supreme court and intermediate court
of appeals, a trial court of general jurisdiction, a separate
Erobate court and a court of limited countywide jurisdic-
ion.

The committee has done that.
tions ;

No one should be allowed to exercise judicial power
unless he is a member of the state bar, with an appro-
Priate exception for present incumbents who are not
lawyers,

Your committee has done that. Number 3, “Incumbent judges
S!lould carry a designation of office when running for reelec-
tion” We have not covered that point, Four, “In elections
other persons should be allowed to run against the incumbent.”

There are other recommenda-

We, I believe the majority of the committee, believe in that.
Five,

In the multiple court, judges’ court, staggered terms

should be provided. Precise definition of multiple courts

has not yet been determined. Tentatively, however, if a

court has fewer than 4 judges staggered terms probably

would not be required.
I believe your committee has covered that.

Now, since this recommendation by this august committee
of the state bar, which in September of 1961 had such promi--
ment members, I wanted to, if you are not looking at your
copies now, give you some of the members. The chairman was
one J. Don Lawrence, a very eminent lawyer. One of the
members was a person who has been mentioned here, who I
believe is justice of the supreme court, Eugene S. Black.
Another member whom I believe some of you know, and has
made this recommendation, is one Richard C. Van Dusen. Of
course we have also Theodore Souris, another august member
of the bar of the state of Michigan. I just wanted to bring to
your attention that this was in September of 1961, after we
knew that there would be a convention to rewrite the Con-
stitution of the state of Michigan.

Now, of these august members of the state bar there is no
minority report, but if you look at the names there, you
will see people in your own district who supported this
—all except the provisions of section g that we are discuss-
ing at this time.

So I therefore, through the help and assistance of this
august committee, recommend the minority report amendment
that section g be deleted.

CHAIRMAN VAN DUSEN: Mr. Ford, the Chair believes
you retain the floor. Do you desire to yield further at this
time?

MR. FORD: I would like to yield to Mr. Ostrow, who is
also a sponsor of this minority report.

CHAIRMAN VAN DUSEN: Mr. Ford yields to Mr. Ostrow.

MR. OSTROW: I support the minority report and oppose
the committee report. I want to talk to the nonlawyers. I
think I can do some good there. I can’t with the others.

Now, we have heard a lot about political influence on the
courts and pressures on the courts, all in generalities. At
recess time go to the library downstairs and pick up one of
these books. Pick up the latest ones. These are the Michigan
Reports, and contain all of the opinions of the supreme court
on every case they decide. You run through these volumes
and see what you can see of a political nature in any of
these cases that are reported there. Take a look at the lawyers,
take a look at the litigants, take a look at the subject matter.
You won’t find one in 10 volumes.

Now, the kind of judge who would be influenced by political
pressure if he is elected in a convention is the same kind of
a judge who would be influenced by political pressure if
he was elected from a district, or if there is no district he would
be influenced by business pressures or social pressures. No-
body has ever heen able to figure out who will become a good
judge. You can’t tell by what kind of a lawyer he was. Nor
can you tell by his clientele before he became a judge what his
thinking will be after he becomes a judge.

Your best example is Chief Justice Earl Warren, and I say
this not disparagingly. Chief Justice Warren leads the liberal
element—to some people the radical element—of the United
States supreme court. He was appointed by a president.
Nobody could have predicted what his thinking would be
when he became a judge. There was nothing in his back-
ground as governor to indicate what his thinking was. This
thing called judicial temperament, which makes the ideal
judge, nobody has been able to figure out how to measure
it before the man becomes a judge, whether he is elected or
appointed. It is like going around with a girl. You can go
with her for 10 years, but you cannot tell what kind of wife
she will make until after you marry her. That is the same
thing with- judges.

So it gets down to the point that it is not a question of
influence on judges. There are a lot of people who don't
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like the thinking of particular judges. There is no way you
can get insurance against that. If you are in the insurance
business, you don’t like the judgments that have been handed
down in automobile accident cases. I submit to you that it
is not only Democrats who are run over by automobiles.
And I submit further to you that every lawyer who can get
into federal court goes into federal court because they get
bigger judgments there, and I further submit that it's the
jury that determines the amount of the verdict and not the
court. In California, where they have a modified form of
the Missouri plan, the judgments there are 2 and 3 times
as much as they are here.

You look at these books. It won’t take you long. Just
run through the cases. See¢ the subject matter—automobile
accident cases, divorce cases, zoning cases, contract cases—
and you see how many of these books you have to go through
and how many cases before you run into a single thing that
even remotely resembles political consideration. I don’t
like everything our court has done. Nobody ever likes every-
thing that a court has done. In every lawsuit somebody
wins, somebody loses. The losers don’t like it. At least
I don’t. And if you get to losing cases, it gets to be a habit
and you can’t win. The fault, if we have any fault, is
not with the way we pick our judges. Men rise to the occasion.
If they don’t, it doesn’t make any difference how you pick
them.

CHAIRMAN VAN DUSEN: Mr. Ford, the Chair believes '

you still retain the floor. Do you desire to yield further?

MR. FORD: I believe that this takes care of all of the
sponsors except Mr. Bledsoe, who wishes to speak.

CHAIRMAN VAN DUSEN: The Chair will recognize Mr.
Bledsoe.

MR. BLEDSOE: Mr. Chairman, fellow delegates, if Mr.
QOstrow will permit me, I think I shall address myself to the
nonlawyers in this convention.

I want to say to you that, just as Mr. Barthwell said, this
was not a majority opinion, in fact, it was not a majority
report that came out, because it was tied, and I said to the
chairman, “Lock the door.” I am sure this will meet with
a certain expression that was given here the other day about
locking the lawyers in, because I wasn’t prepared to come
out of there. And it was after I said lock the door, I think
it was one of our gentler sex, or the only gentle sex of our
committee, who said, “Well, I'll put my 1 vote in just for
the purpose of getting out of here.” That is how you got this.
Now don’t feel that this is a sacred cow. This is your
supreme court, and it belongs to everybody, and we thought
it was so important we had better bring it out to you and
let you help us thrash it out.

The only thing that disturbs me, and it has disturbed me all
along about the possible changes that may take place with
reference to our supreme court: I came, and I am certain
most of us did, with the idea that we would try to make
things, where we could, make a better article or make a
better constitution, and I listened with great interest to
find out just where these improvements could be made, and
we don’t have any. The only criticism that we have heard,
and it came both from very eminent men, the judge, and
my good friend, brother Prettie, over there, but it seems
to me, after listening to them, the only thing that disturbs
them is the fact that after the candidates are nominated
by the respective parties, they have to take a bath before they
can run on a nonpartisan ticket. That is what they said, both
of them. Not a single word, just as Sam has said—and you
read those opinions of those judges, I am certain you won’t
get any idea that they hadn’t taken a bath when they wrote
those opinions.

Now, that’s procedure. That’s procedure. If we don’t like
the way that our conventions are subject to vote, they are
partisan, and if we don’t like the way that they nominate
our judges and get them on the ticket to run, that is a change
that can be done by the legislature, and if we haven’t
arrived at the place in our social thinking that we can
achieve that, let's not bind the infirmity of our inability
to accomplish this on the next generation for 50 years. Maybe

10 or 15 years later there will be a smarter generation that
can come through with this. It has given us a lot of trouble,
and that is why this article is here. That is exactly why it
is here. We believe in nonpartisan election of judges. We
believe that it should be done by the great political parties,
Maybe we don’t like the party system, but what can we do
better? Just like the jury system, let’s change it. I don’t
know anything that is better than having the selection of
our judges by our political parties. They come from the peo-
ple. The delegates who come to those conventions nominate
the candidates for the rest of the members of our govern-
mental structures without them having to take a bath to
run. We nominate the attorney general, and we nominate,
up to now, unless there have been some changes hereabout—
proposed changes, I think, in the department of education,
but the same conventions that nominate the other members of
your parties are nominating these.

Now, if we’re going to start changing, you are going to
have to make basic changes, and until we do that, until we
can come up with that, I see no reason to change just for
the sake of change. I asked Justice Black, when he came
before our committee, I said, “Well, Judge, do you think that
—” and it is in the recordi—“any of the men who are presently
sitting on our supreme court are men of ill repute?’ or
that “anything that has happened to them in the process
by which they got the office that has made them unfit to
sit there?’ I challenge the record, brother Prettie. You
were sitting there. And his answer was no. That was
the answer. I asked that question more than once. There
isn't a single person who came before that committee who
was able to pinpoint any scandal or anything that would
tend to degrade our court by virtue of the process by which
they are presently elected, and the record is entirely barren
of that. So here this morning for the first time I hear they
need to take a bath after they got nominated by the party.
That is the only thing. The presumption is when a person
needs a bath, he needs one. But that wasn’t even mentioned
before the committee. It might have had some influence if
it had. It was mentioned here on the floor for the first time.

Now, if either of these gentlemen can get up here now and
break this bath situation down where we can get hold of it,
and tell us just what it is that happens to a man who is
nominated by his party, selected by honorable people from
the community as an able, honest, fearless, upright man to sit
on that court, and then he is nominated by the party, the
same party that nominates the rest of the ticket—and that’s
done by both parties—and after we carry him through there,
and he is elected by the people on a nonpartisan ticket, I
want to know where this metamorphosis takes place that
degrades this man after going through this process. Just
pinpoint the apex of this change where he—between cleanli-
ness and uncleanliness, after all this has happened to him,
so we can take that out right here on the floor. And until
that is done, I see no reason at all for disturbing this, and
certainly fastening this procedure on our generation for an-
other 50 years—because I do hope they will be a little
smarter than we are. For that reason, I think we ought to
ponder this a great deal. It is your ox and it is my ox.
Let’s tie it up in this matter, and forget the fact that this
was a majority consensus that came out of that committee,
because it wasn’t. We are going to have to depend upon
you, my good laymen, to help us get out of this. The lawyers
are stuck.

CHAIRMAN VANDUSEN: Mr. Danhof—excuse me, Mr.
Ford, the Chair believes you still retained the floor.

MR. FORD: Mr. Chairman, I believe this concludes the
presentation of the minority, and at this time I would like
to yield to the chairman of the committee, Mr. Danhof.

CHAIRMAN VAN DUSEN: Mr. Ford yields the floor, the
Chair takes it, and yields to Mr. Danhof.

MR. DANHOF': Mr. Chairman, as we anticipated this
has engendered much debate, and will undoubtedly do SO
later. Looking at the hour, I move that the committee d0
now rise.

OHAIRMAN VANDUSEN: Mr. Danhof moves that the
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committee do now rise. Those in favor of the motion will
say aye. Opposed, no.
The motion prevails.

[Whereupon, the committee of the whole having risen, Presi-
dent Nisbet resumed the Chair.]

PRESIDENT NISBET: The Chair recognizes Mr. Van
Dusen.

MR. VAN DUSEN: Mr. President, the committee of the
whole has had under consideration one section of one pro-
posal on which the secretary will give a detailed report.

SECRETARY CHASE: Mr. President, the committee of
the whole has had under consideration Committee Proposal 91
and has come to no final resolution thereon.

PRESIDENT NISBET: Announcements.

SECRETARY CHASE: Will the delegates please note that
the picture proof interviews will be in committee room G for
the remainder of the appointments beginning at 1:00 o’clock
this afternoon.

Mr. Kelsey asks leave to be excused from the afternoon
session.

PRESIDENT NISBET: Without objection, he will be ex-
cused.

Without objection, we will return to the order of meotions
and resolutions.

SECRETARY CHASE:
and Romney offer
Resolution 80, A resolution requesting that religious bodies
of this state offer prayers for the success of the convention.

Messrs. Bentley, Hutchinson, Downs

Following is Resolution 80 as offered:

Whereas, The people of the state of Michigan are
greatly desirous of the success of this constitutional con-
vention; and

Whereas, The people of our state and our nation are
a deeply religiously people, being accustomed to seeking
divine assistance in times of trial and trouble; and

‘Whereas, It seems appropriate to seek such assistance
and intercession from Almighty God through the medium
of prayer on behalf of the work of the constitutional con-
vention; now therefore be it

Resolved, That the delegates of the constitutional con-
vention respectfully request and urge all members of or-
ganized religious bodies within the state of Michigan to
offer prayers for divine help and guidance in their work
and looking toward the ultimate success of the convention;
and be it further

Resolved, That the delegates of the constitutional con-
vention further respectfully suggest that a day or days
be set aside by such religious bodies for the purpose of
offering prayer with the aforesaid motives thereto.

PRESIDENT NISBET: Referred to the committee on rules
and resolutions.

The Chair recognizes Mr. Liberato.

MR. LIBERATO: Mr. President, I move the convention
recess until 2:00 o’clock.

PRESIDENT NISBET: The question is on the motion
to recess. Those in favor will say aye; opposed, no.

The motion prevails. We are recessed until 2:00 o’clock.

[Whereupon, at 11:40 o’clock a.m., the convention recessed;
and, at 2:00 o'clock p.m., reconvened.]

The convention will please come to order.

SECRETARY CHASE: Mr. President, a quorum of the
convention is present. Prior to the lunch hour, Messrs. Liberato
and Youngblood filed with the secretary a request to be
€xcused from the session of this afternoon.

PRESIDENT NISBET: Without objection, they will be
excused.

The Chair recognizes Mr. Van Dusen.

MR. VAN DUSEN: Mr. President, I move that the conven-

tion resolve itself into committee of the whole for the purpose
of considering matters on the general orders calendar.
PRESIDENT NISBET: The question is on the motion
of Mr. Van Dusen. All those in favor will say aye; opposed,
no.
The motion prevails. Mr. Van Dusen.

[Whereupon, Mr. Van Dusen assumed the Chair to preside
as chairman of the committee of the whole.]

CHAIRMAN VAN DUSEN: The committee will be in order.
When last the committee sat we were considering an amend-
ment to section g of Committee Proposal 91, offered by Dele-
gate Ford. The Chair had 3 delegates seeking recognition
on the amendment. The first of those was Delegate Lawrence,
the gentleman from Ypsilanti. Mr. Lawrence.

MR. LAWRENCE: Mr. Chairman, members of the commit-
tee, I rise to speak in favor of the amendment and against
the committee proposal, the so called majority proposal, which
really isn’t a majority at all, and wasn’t a majority except for
the purpose of getting the proposal out of the committee.

I concur in what Mr. Everett stated this morning, and
I feel that this convention and the people of the state will be
much better served if the minority proposal is adopted. After
all, our purpose should be to get the best candidates possible,
and, as I see it, it will least be served by the elective position
taken by the so called majority report.

I would like to ask a question—I would like to have some-
body at some time explain it—and that is, if the elective system
is best, if this elective system as that part of the proposal
contemplates is the best method of getting the best judicial
candidates possible, why is it necessary to break it down into
districts? What is there that this perfect system, so called, has
that it cannot be conducted on a statewide basis for a state
office? Why is it necessary, if the system is so good, to gerry-
mander the state, allocate to Wayne county a total of 3 seats
and leave outstate either 4 or 5 or 6 seats, depending on the
number of judges we end up with in the supreme court? I
would like to have someone tell me what makes this system,
this elective system, better if it is on a district basis than if it
is on a statewide basis.

Surely there is nobody here who would claim that a voter
in Wayne county, of that large population, would know the
qualifications of the 3 candidates in Wayne county unless he
happened to be an attorney who knew them or made some
special study. He could just as well find out about a candidate
from Grand Rapids or Flint or Saginaw, or any other place
in the state, because he is going to have to make an investi-
gation, and an investigation probably is not necessary as
much outstate, whether it is a statewide candidacy or not.

Certainly if the system, which is the system we have used
in the past for all these years on a statewide basis, of electing
our judges, if that is what is claimed we have been doing—
at least we have been going through competitive elections
eventually—if that has been good all these years, why has it
suddenly become necessary to divide the state up?

Of course, it is my contention that the elective system as
proposed in the majority report does not weed out and make
available the best talent obtainable, and, of course, that is
the real difficulty with this elective system where anybody
who can get the necessary petitions, or can get nominated at
a party convention, immediately injecting politics into the
judiciary, or whatever other method is used which is eventually
decided on by the legislature, can become a candidate. It
doesn’t make any difference whether it is in the supreme
court or in the circuit court, when it comes right down to it
there must be some means of selecting the candidates in the
first instance; some competent way of doing it, and not by
political parties, if we are to have a truly independent judiciary.

So, for those reasons, that there must be a fatal defect in
the system or it would not be necessary to break it down as
they are trying to do, I urge you to support the minority
report amendment and vote against the committee proposal.

CHAIRMAN VAN DUSEN: The lady from Grand Rapids,
Delegate Judd. )
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MRS. JUDD: Mr. Chairman and members of the com-
mittee, I should like to make a few comments on the argu-
ments that have been presented to us this morning, the argu-
ment being in favor of the district plan.

I couldn’t tell for sure this morning which side Delegate
Prettie was arguing on because he called to witness 4 Demo-
cratic justices, and we know that the Democrats are opposed
to a district plan, and then he called to witness 1 Re-
publican justice, whom we know is in favor of an appointive
plan. However, we can find out a little more clearly the
reasons why the majority or so called majority of the committee
want the district plan, and I would like to take up point by
point the rationale given in the journal.

MR. LEIBRAND: Point of order, Mr. Chairman.

CHAIRMAN VAN DUSEN: State your point, Mr. Leibrand.

MR. LEIBRAND: It is my understanding we are discuss-
ing the minority report, and Delegate Judd is discussing the
majority report.

MRS. JUDD: I am discussing, Mr. Chairman, the reasons
why we should delete the majority report. Is that in order?

CHAIRMAN VAN DUSEN: The Chair thinks the lady was
proceeding in order, Judge Leibrand.

MRS. JUDD: The general reason is that the reasons given
in support of the majority report are not, in my opinion,
valid reasons. We have not been given a good reason for
voting for the district plan, and therefore we should vote
against it.

If you would turn in your journal to page 468, let’s discuss
some of these reasons. Reasons 1 and 2 say that the candidates
and the voters may meet and know each other. In the twentieth
century this is a nostalgic viewpoint. Obviously the writer
does not live in a metropolitan area where people don’t know
their neighbors and seldom even see the family that lives
across the hall. If, indeed, the need to be personally acquainted
with a candidate for statewide office were possible and valid
in our day, wouldn't it be equally reasonable to divide up the
office of the chief executive into 7 parts and elect 1 member
of it in each of 7 districts, and then some of us would know
1/7 of the executives.

Drop down to reason number 4. A “balance”, it says, “will
be maintained in the type of men sitting on the court . . .
thus assuring a statewide approach to cases. . ..” Balance in
the type of men. I think this is a valid term. What type of
men do we want on the court? I would presume we want men
of integrity, knowledge of the law, objectivity. Do- these
qualifications relate to area? Do we want merely a balance
in these justices of integrity and objectivity? How does di-
viding the court in areas assure statewide approach? Doesn’t
it rather tend to show a provincial point of view?

Reasons 5 and 6. It is consistent with a nonpartisan judi-
ciary, the journal says. Let’s skip this one for the moment.
It strikes at the heart of the issue and should be our final
consideration.

Reason 7. It would remove the inordinate expense of a
statewide campaign to the candidate. Any election which is
nonpartisan, and hence without party backing, is an inor-
dinate expense even in a district, as all of us know who sur-
vived the primary for election to this convention, and to just
that degree it limits the independence of the judge unless he
is wealthy in his own right.

Reason 8. It would attract the candidates of the highest
quality. This presents a puzzling contradiction. No doubt
it will attract some able men. Any system of the selection
of judges will secure some men of high quality. But, on the
other hand, I hear the argument that you can’t require
probate judges to be lawyers, because in some areas there
are too few lawyers. Yet from the same area we are asked
to elect justices of the supreme court who, we are told, will
assuredly be candidates of the highest quality.

Point 9. Would inspire every lawyer to strive for excellence
so that his fellow lawyers might think him worthy to serve
on the court. Here I believe the rationale falls to a lower
and lower level. The system will inspire lawyers to be on
their good behavior. Is this why we have courts? The argu-
ment, in my opinion, is a brazen appeal for lawyers’ support

of the district plan. No wonder so many lawyers like the
plan, and, parenthetically, I don’t dislike lawyers. I love
one very much. The writer has evidently at this point for-
gotten that there are laymen in the convention.

Point 14, the third paragraph down. Justices in the past
coming from many different parts of the state, once elected,
take a statewide view. The implication is that under the dis-
trict plan they will also, once elected, take a statewide view.
This is a logic hardly worthy of the legal profession, for the key
to the viewpoint of a justice is not where he came from but
to whom he owes his election.

Another view of the rationale brings its Achilles’ heel to
light. The whole argument falls when we look at district 7
on the map. Forty-eight counties stretching from the Bay
City line to the tip of the Keweenaw peninsula. Will the voters
of this vast area be acquainted with the candidates? Can a
candidate make the rounds of every city and village? Is the
area so uniform in its characteristics that its judge can add to
the “balance of the court?’ Will a campaign in the area be
inexpensive? And why is it so big? The answer is the lack
of lawyers in the area. If all the advantages of the system
claimed in the rationale failed to hold in this district, what
value the system?

Let’s go back to points 5 and 6. It would eliminate partisan-
ship. Yes, it would, perhaps, within the district, but as to
the court as a whole it would assure partisanship. Indeed,
at this point, we must face the reality of the plan. It is designed
to assure partisanship.

In this convention the delegates are faced with 2 alterna-
tives coming out of the judiciary committee, the majority
report for election by district, designed to assure Republican
dominance of the court, and the minority report for statewide
election, designed to assure Democratic dominance of the court.
Is this the way to secure objectivity in our judges?

I say a plague on both your houses. Let us defeat both
these plans and search for one more likely to assure
political independence and objectivity, and fair to both parties.

CHAIRMAN VAN DUSEN: The gentleman from Detroit,
Mr. Norris. Mr. Norris passes. The gentleman from Detroit,
Mr. Iverson.

MR. IVERSON: Mr. Chairman, I would like to ask Mr.
Ford a question.

CHAIRMAN VAN DUSEN:
answer.

MR. IVERSON: I believe Mr. Ford, in his presentation of
the minority report, made the statement that we do not ad-
vocate that the present system be kept. As I read the rationale
of the minority report on page 580, ‘“The legislature has pro-
vided a system of nomination and election under the 1908 con-
stitution which has worked very well in the state of Michigan,”
and then, in the closing paragraph,

In conclusion, the proponents of this minority report
believe, after listening to testimony by representatives of
the bench and bar throughout the state and at all levels,
as well as representatives from the bar associations of
other states, that our present system for selection of su-
preme court jutices is far superior to any alternative plan
presented before our committee.

I would like to ask Mr. Ford if his statement in presenting the
minority report is the correct one or is the rationale included
at page 580 the correct interpretation?

CHAIRMAN VAN DUSEN: Does the gentleman care to
answer? Mr. Ford.

MR. FORD: They are both correct. They don’t differ. Art
is using one of these things that Mr. King characterized as 2
lawyer’s device on this floor yesterday, or the day before
trying to create the impression we are being inconsistent.
I think I said earlier today that we are on the side of the angels
on this one because we are not holding out for status quo in 2
rigid fashion. In this case status quo is flexibility and not
rigidity. What I said was that in the opinion of the people
supporting the minority report the present system was superior
to anything that had been offered as an alternative, and this
I will stand by. What I said this morning was that in addition
to this, even if you believe that the district plan is a good plan

If the gentleman cares to
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you should still support our position because our position is
that no matter what plan you select at this point, unless you
are convinced that it will work for all time in the future you
shouldn’t freeze it into the constitution. And all we are asking
to do is leave the flexibility that now exists in the language
that is now in the constitution so that if you want to try a
district plan and it doesn’t work, you can take it back out.

So I will stand by the statement I made this morning, and
also the statement made by the minority. As far as we are
concerned with what we have before us now, we urge that
you vote for the minority amendment even if you believe in the
district plan, because the right way to do it, if you want to
do it, is not by freezing it in the constitution, and if you
believe in the Missouri plan or the modified federal plan, or
whatever plan you have in mind, you should still vote for the
minority amendment to strike section g from the so called
majority committee proposal.

Now, when we speak in the minority report, in the written
report here at 580, we are simply saying that 7 members of the
committee not only prefer that you don’t put the district plan
in, but prefer that we retain the present system.

CHAIRMAN VAN DUSEN: Mr. Iverson.

MR. IVERSON: Mr. Chairman, I would like to make one
further comment, and I dislike to suggest that Delegate Judd
did this intentionally, but apparently she is so wrapped up in
her opposition to the district plan, and so wrapped up in a
plan which is not the present plan of the supreme court, that
she decided that under section 9 of the rationale this was for
every lawyer in the state to strive for such excellence that his
fellow lawyers might think him worthy to serve on this high
court.

I am sorry to say that Mrs. Judd failed to quote all of the
language, because the language reads, “. .. every lawyer in the
state to strive for such excellence that his fellow lawyers and
the public might think him worthy to serve on this high court.”

CHAIRMAN VANDUSEN: The Chair recognizes the
gentleman from Detroit, Dr. Nord.

MR. NORD: Mr. Chairman, I come before you not to praise
the district plan but to bury it. I don’t know that I have the
power to bury it, but if it is possible I will add my little bit to
it.

It is very, very difficult to speak calmly about this plan. I
have been advised to speak calmly about it, and I doubt whether
I can do it. It is not a calm type plan. I have been reported
in the newspapers as saying I believe that it’s something like
a disgraceful plan. I believe that it is. In fact, I reported that
this is one of the most disgraceful plans that I have ever seen
before me at this convention.

The fact that The Detroit News’ editorial supports my posi-
tion does not make me think I am wrong. They are usually on
the opposite side, but it happens this time they are on the same
side. I did not distribute this thing, and I don’t believe in
publicizing it in the newspaper. But I notice from the remarks
of Mrs. Judd, and from the editorial of The Detroit News,
and some other sources of information, that this issue is a very,
very tricky proposition, and partisanship or nonpartisanship
is at the root of it. It is not sufficient to say that nonpartisan-
ship is at the root of it. Both nonpartisanship and partisanship
are involved.

Before we decide this issue it seems to me it is very im-
bortant to understand how basic the whole problem is. This is
the most basic problem we can ever face in the constitution.
I will explain why I take that view. We write in a constitu-
tion protection for people from the majority, and we put that
In the constitution in the form of the declaration of rights. It
Prevents the majority from doing wrong in certain cases to the
linority or to an individual. Then we select supreme court
Judges to make sure that that constitution remaing in effect.
If we ever have judges who do not obey the constitution, par-
ticularly with respect to those basic rights, civil rights, civil
liberties, then we have no constitution, and that means we have
Do protection for minorities, and that means we don’t have the
rule of law.

As I say, there is no such thing as a legal system or con-
Stitutional system unless the judges are selected according to

some system which will guarantee that they do live up to the
constitution and the laws. Nobody has ever figured out a
system that will guarantee positively they will do that, but
there have been other systems which certainly don’t do that.

And I will call to your attention — maybe some of you have
seen that new movie, Judgment at Nuremberg, and if not, you
are aware of the fact that there were judges, supreme court
judges, in Germany, and they did not uphold the constitution
nor the laws, and a horrible result eventuated.

It is crucial that judges obey the constitution, and that they
obey the laws, and that they be independent of day to day
pressure. I have no doubt about that. At the same time there
is also the problem of what do you do with judges who go
wild; how do you get rid of them? You really have 2 incon-
sistent problems, and that is why nobody has a neat solution.
One of them, how could they be independent of the public, be-
cause if they are not independent of the public that means
they follow the majority rule, and if they follow the majority
rule, what happens to the rights of the minority under the
constitution. Therefore they cannot always follow the majority
rule. On the other hand, suppose they never follow the ma-
jority rule; suppose they abuse their power. You must be
able to get rid of them. And because of these 2 things, that
they must be independent, and, at the same time, be in contact
with the public somehow or other, no one has ever figured
out a really good system, to say nothing of a perfect system.
It is a difficult problem and it’s a crucial problem.

There are 2 halves of this problem about how you select a
judge. One is how you select him in the first place, and the
second one, what you do with him after he is a judge. How
does he stay in or how does he repeat his term of office?
The way he is selected the first time is not particularly im-
portant. For example, we have an election system now, and
yet, in effect, it is an appointive system. I believe that it’s per-
fectly all right. I don’t really worry too much of how we
appoint them. But what does bother me is how we get rid of
them. If we can’t get rid of them we can be in for a lot of
trouble.

In this connection I would like to say that the plan that is
proposed now is the one plan that makes it certain that you
can’t get rid of them. Just think about what this plan does.
Suppose there is a judge who is abusing his prerogative, he is
behaving in a monstrous manner, he cares nothing for the
constitution. Nowadays he has to return to the people and if
the people of the state judge him he goes, he is booted out.
But under the plan that is proposed he will not by judged by
the people of the state. Eight-ninths of the people of the state
will be disenfranchised from rendering an opinion on that
judge. Eight-ninths of the people are excluded from making
such a determination. All that is left is 1/9 of the people. He
cannot be booted out anymore by the people. He can only be
booted out if it so happens that that 1/9 of the people wish to do
so. All he needs to stay in power, no matter how he abuses
his office, is a majority of that 1/9 or 1/18 — in other words,
a little over 5 per cent of the people. If he has them behind
him he can do- anything he pleases, and he can never be re-
moved from the office unless he behaved in a crooked manner.
He might be impeached.

The point is, the people cannot boot him out. This is one
of the most pernicious features of this plan. Let’s not get
mixed up about the details, that this is just a technical dif-
ference. It is not. It is the heart of the matter. Either the
people can kick him out of the court or they cannot. Under
the present plan, and, in fact, under every other plan I have
ever heard of, the people can kick out a judge. Under the
plan proposed here they absolutely cannot.

Now, what is the reason that some effort is being made to
change the system? I thipk there will always be some effort
made at all times to change the judicial system, because there
is an absolute conflict among 2 ideas: to make the judge
independent, at the same time to be able to kick him out.
So it is in this case, and no doubt in every convention there is
a desire to improve the system. In this particular case the
problem has to do with nonpartisanship. - I have been hearing
here that the argument is that the judge is now selected by &



1328 CONSTITUTIONAL CONVENTION RECORD

partisan convention and then he takes a bath and runs on a
nonpartisan ticket. There is no doubt that that seems very odd.
‘Whether you say take a bath or not, it doesn’t seem very
sensible. In fact, it seems hypocritical, and many people have
objected to it because it is hypocritical. So let’s examine that
situation and see whether it is hypocritical or whether it is
something else.

What is a nonpartisan election? That is the root of the
problem at this stage of the problem. What is a nonpartisan
election? A nonpartisan election is an election in which some-
body runs for office and nobody supports them except when
they go to vote. Nobody comes around and says, “Here is
some money for your campaign.” Nobody says, “We will help
you in your campaign.” They just leave him alone. No 2
people get together to support that candidate during the cam-
paign. I ask you whether anybody has ever run for office
under those conditions? The answer to that, as far as I know,
is no. There is no such thing as a campaign which is non-
partisan in the sense that the man runs entirely by himself;
that nobody assists him, and if you adopted a law that says
that the campaign shall be nonpartisan, what is it that you
say? You say that nobody shall assist him. You say that no-
body shall help him financially, nobody can help him in any
other way.

In my opinion, first of all, that is impossible to accomplish.

In the second place, it would be extremely unwise to do it if -

you could accomplish it. We do want people to be able to get
assistance from others in order to be able to rum, otherwise
nobody could ever run except the most wealthy man.

In addition, it seems to me that there is a basic civil right
involved, and that right is the right to assist in a campaign
and not just the right to vote. I therefore conclude on the
point that the idea of a nonpartisan campaign is a fiction.
In addition, it would be an unwise thing even if it could
be done.

A nonpartisan ballot is an entirely different story. A non-
partisan ballot is the easiest thing in the world to do. You
simply do not allow anybody to state who it is that supports
him on the ballot. Now, there is certainly some merit to that
in some cases. I have no objection to that system. In fact,
I believe it is the best system for judges. I also believe it
is perfectly all right to put the word “incumbent” underneath
the name of a judge. There isn’t anything wrong or difficult
or complicated about having a nonpartisan ballot. But when
it comes to having a nonpartisan campaign, as I say, it seems
to me that is impossible and also undesirable. Now, -if you
face up to that, what do you conclude? You conclude that it
seems to be desirable to have a nonpartisan ballot, and it
seems to me desirable to have a partisan campaign.

That is the actual situation in Michigan at the present time,
and I say that didn’t happen by accident. It happened by trial
and error. We have not been able to come up with a better
solution. Here is not a great solution, but there doesn’t seem
to be a greater one in the offing.

Turning to the merits of the specific plan that we have
before us, which has to do with population districts, I would
like to say a number of things about population districts
in view of the fact that we have been studying them at this
convention for 5 months with great detail.

First of all, I would like to put this out: a number of
Republicans, and, as a matter of fact, people not at the con-
vention have a mistaken notion about the nature of popula-
tion districts; districts which are equal in population. They
have a notion that such population districts in this state
under the present voting system would tend to be Democratic
on the overall results. That is not so. The actual statistics
based on past voting records show a different thing entirely.
They show, as a matter of fact, for example in the legislature,
where you have districts, that on a population basis the
Democrats normally lose—in fact, they always have lost in
the recent past—by a small margin, and the reason is that
even though they may get 52 per cent of the vote 1% of the
time, a big part of that vote is, so to speak, wasted votes.
It is in Detroit where we have excess votes for Democrats,
and they don’t make any difference, And, as a result—and
there is more of that in the Detroit and Wayne county area

than there is outstate to counterbalance it—as a natural result
of that, the actual facts show the population districts slightly
favor Republicans. I am not against population districts be-
cause they favor Republicans. I am in favor of population
districts in the legislature, or wherever we need to have dis-
tricts. But I wouldn’t want anyone to make a mistake and
think that when you support population districts, that you
are bending over backward to be nonpartisan or to be in
favor of the Democrats. It is not so. To the contrary, it
favors Republicans.

In this particular case, for example, where you have 6 dis-
tricts, the various different estimates I have seen based on
present voting strength would indicate you could expect to
have 3 Democrats and 6 Republicans, or some people say 4
Democrats and 5 Republicans. I know that The Detroit News
agrees with me on that point, that they feel that the result
of this plan would be a majority of Republicans. I really
doubt if anyone thinks the reverse. It is a Republican plan
to that extent and the reason I mention that is because this
plan has been put forward as a nonpartisan plan. A nonpartisan
plan which switches the court from a majority of Democrats
to a majority of Republicans is really not a nonpartisan plan.

But again considering it on the merits of a population dis-
trict, we have had a lot of experience with population dis-
tricts in the legislative organization committee. We know it
isn’t as simple as you may think. The first thing we learned
is that in any kind of district, whether on population or some-
thing else, we run into the problem of gerrymandering; that
is, where do you draw the line? No matter where you draw
the line it has some political consequences, and if you draw
lines for supreme court judges it will have political conse-
quences, and if it has political consequences it will not be
nonpartisan, it will be political. I don’t see why we should
wish to introduce the problem of gerrymandering in another
part of the constitution. It is bad enough when we are
forced to have it in one place, but we certainly shouldn't
welcome it and bring it in in another place.

Similarly, the problems that we have had with apportion-
ing of the legislature would be introduced in the judiciary.
You know that in this plan as it is proposed, at the end of a
certain period of time, January 4, 1973, and 10 years there-
after, every 10 years thereafter, the legislature would be ex-
pected to draw new lines, new districts, roughly based on
population or as one of the proponents said, on population as
nearly equal as may be. That is not the exact language of
the proposal, but that is the language mentioned by the pro-
ponent. The legislature has not had a good record in drawing
such lines in the past; not just in Michigan, but in all states
they have had the most complicated trouble there can be. In
the legislative apportionment committee we decided to give
up on the legislature and turn it over to somebody else.
It was just not possible to do it. I recognize the problem
here is not identical with the one there, but the point still
is that there are political consequences to those lines, and
if there are, the legislature is going to have trouble drawing
them.

‘What happens if the legislature does not draw them, as
they were not able to do before? Suppose they fail to follow
the language you have here? Suppose they never reapportion?
You will have the same problem as you have with the legis-
lative apportioning. You are just asking for new problems
which never existed before. Suppose the legislature should
adopt a plan, a reapportioning plan, but it isn’t within the
terms of the constitution. Who will adjudge that? The Supreme
Court of Michigan will adjudge it. Now you will be asking
the supreme court to determine whether the district plan for
it is constitutional or not. It seems to me that you are
simply inviting trouble there, too. You are injecting political
boundary lines into the court.

I might say as well, possibly, that the legislature, having
this power, has very considerable power over the supreme
court. I recognize they can’t actually get rid of a speqiﬁc
judge, but still they could affect the courts of judicial opinioD
by the power to redistrict, and they might use it as a club on
the supreme court. This problem about population as nearly
equal as may be also has caused trouble in the legislative or-
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ganization committee. When some of us introduced a pro-
posal just like that for the house of representatives, it was
argued by others that it was impossible to do; that there was
po way to make certain that something really is as nearly
equal as may be because it is too vague. The language we
pave before us, of course, is more specific than as nearly
equal as may be—it says within 14 and %, but anyway, if
they attempt to come as nearly equal as may be, as is the
objective stated by the proponents, we have that problem that
we don’t know exactly what that means. In the house pro-
posal that the minority put out for the legislative organization
we did attempt to grapple with that. We set up a statistical
test so you could tell whether one proposal was closest to the
norm or another was closest. We don’t have anything like
that in the present proposal for the judiciary. Again we will
be running into problems about which plan is more constitu-
tional than the other.

The main thing that you are doing by drawing these dis-
tricts, I think we should recognize is that you are not just
drawing lines on a map. What you are doing is drawing
lines around people, people who live in various places of
the state. And it seems to me there is never any reason to
draw a line around a group of people and say from now on
you will be treated differently from another group of people
in the state, unless you have no other choice. In the legisla-
ture we have no choice. We elect them by dictation from those
districts. In the supreme court that is not the situation. There
is no need to draw lines around people.

Now, when we elect officials, supreme court judges, from
these districts, what is supposed to be the objective of these
districts? If it is anything like a legislative district, it means
that the official is responsible to and therefore is responsive to
the people of that district. If that is what we mean in this
case, we are certainly making a terrible error. We don’t want
supreme court judges to be responsive only to 1/9 of the people
of the state. We want them to be responsive to all of the
people within a limited extent.

Also what you do when you draw lines about people is,
you set up a quota system. I might say that the quota system
is one of the things that causes me most to shudder. The
quota system is something we must always try to avoid. Why
must we have a quota system that says that we must have 3
judges, not less and not more, from Wayne county, and 1
judge from the upper part of the state, not more, not less?
A quota system is a system that I have been familiar with
in a very unhappy way. Quota systems are always used to
discriminate against one group of people or another. In this
case, when you enter into a quota system, you are letting
loose that kind of objective. It seems to me that that might
be the real objective behind this, to say- that under no cir-
cumstances—and that has been mentioned here by someone
that that is part of the desire—shall there ever be more than
a certain number from one part of the state. That quota
System I object to very strongly, and I might say, too, it
doesn’t make me feel better that under this proposed quota
8ystem you would increase the number of judges from Wayne
county. I haven’t got the slightest reason to believe at the
bresent time we ought to have 3 judges from Wayne county.
I don’t know who the third one would be. We are better off
{lot to have one from Wayne county unless we know who he
18. Nobody should think that just because a number of us
Democrats are from ‘Wayne county, therefore we would en-
thusiastically endorse another judge from Wayne county.

8 far as I am concerned, nothing could be further from
the truth, We don’t want something for ourselves, for the
district that we come from. This is not a district or local
Problem,

Now, what have we actually done when we adopt or attempt
to adopt this particular plan? It seems to me that we take a
Very peculiar view of a constitution when we do this. First
of all, I think we have to recognize that this is a radical
cha.llge from the past in Michigan. It is a radical change.
It is true that some states have taken this radical step. Tt
Devertheless is a radical change. We can’'t predict exactly
What wilt come out of it. I am not against every radical
change. I believe every time there is a need for a radical

change, then it should be taken. But for any change, whether
it is a slight one or a big one, in a constitution, I am always
cautious about making that change, including a legislature ap-
portionment. My position has always been the same. In a
constitution you must be conservative. You must not make
changes, because what you have is a document that protects
the rights of minorities against the majority and you mustn’t
tinker with it. You must leave it alone as much as possible.
You only make a change when you feel there is a necessity,
when you feel you have an answer to that need. In other
words, there is a big burden of proof in making any change
in the constitution.

In this case, with respect to the judiciary, I don’t see that
the committee has carried the burden of proof. They have
failed to show, first, that there is a need for change, and
second, if there is a need for change this is the solution to
the problem. A conservative view of this problem would say
that it looks like there is a need for change, and when we can
find one that we know is good we will make it, and before
we know that it is good we will leave it alone.

Mr. Prettie has inferred that he reached this particular
proposal on the basis of the process of elimination. He elim-
inated all the other proposals, and there was nothing left over
except this one. It seems to me that that is a rather back-
wards way to come up with a new constitution. When you
do it that way, you are not sure you really have eliminated
everything there is, and you are not sure, even, you shouldn’t
eliminate this one. You have a sort of elimination type plan.
I suggest that if we continue to examine this proposal we
will eliminate it, too, and when we do we will be in a position
of going through all the other plans that have been thought
about, considering every one of them separately, and then
if we find one of them is good we will adopt it, and if we
find another one that is good, it seems to me the logical
thing is to leave it alone.

Mr. Chairman, that is my basic position. We have not
seen anyone carry the burden of proof on this plan, and
if there is a need for a plan we haven’t seen that this is the
right one and, that being the case, it should be rejected.

CHAIRMAN VAN DUSEN: Judge Leibrand, some time ago
you rose. Did you seek recognition independently of your point
of order?

MR. LEIBRAND: Yes, I did, Mr. Chairman.

CHAIRMAN VAN DUSEN: The Chair will recognize you.

MR. LEIBRAND: Might I inquire before I start, of the
Chair, what we are discussing?

CHAIRMAN VAN DUSEN: The question before the com-
mittee is the minority report amendment offered by Mr. Ford
and others to strike out section g of Committee Proposal 91.
Section g is the section of the proposal which provides for
the method of election of justices for the supreme court.

MR. LEIBRAND: That is what I thought, but I was
somewhat misled by the other speakers.

CHAIRMAN VAN DUSEN: The Chair would state, Judge
Leibrand, that he was reluctant to interrupt any of the
speakers in midstream. The Chair would certainly agree with
your point that it would be wise for all the speakers to attempt
to confine themselves, as near as possible, to the question be-
fore the committee.

MR. LEIBRAND: May I recall to the Chair that I tried
it once and it didn’t work?

CHAIRMAN VAN DUSEN: The Chair ruled at that time,
and he thinks properly, Judge Leibrand, that Mrs. Judd was
addressing herself to the point. The Chair will try to keep
everybody on it as much as possible.

MR. LEIBRAND: Well, I will keep on it, and I will start,
that is, on the minority report amendment, and I will start
by pointing out to the delegates that what we are considering
here is an amendment that would, in effect, keep the present
system of partisan nomination of supreme court judges and
appellate court judges, if we have them; nomination in party
conventions and elections as nonpartisan at large. I am
opposed to the minority report, or amendment, whatever it
is called.

Now a number of lawyers and some laymen have taken
the floor and theorized and speculated on what effect this
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party nomination and nonpartisan election has upon a
judge. I don’t know, and I don’t think they know, but I am
going to call a witness who does know, the Honorable Eugene
Black, who in 1955 or ’56 received a nomination for the supreme
court from the Democratic convention, and who 8 years from
then, 1963 or '64, is going to have to be going back to that
convention, hat in hand, for a second nomination. My good
friend, Harold Bledsoe, recalls that when Judge Black was
before the committee he, Delegate Bledsoe, asked Justice
Black, in effect, whether or not Justice Black felt that the
system corrupted or made corrupt the justices of the supreme
court, and Justice Black, naturally enough, answered no,
that he din’t think that, and neither does Delegate Bledsoe,
and neither do I. But I have in my hand a transcript of a
statement that Justice Black gave before the committee on
judicial branch, which tells in plain, unvarnished terms
what he does think of this monstrosity of a system that would
be reinstated by the adoption of the minority report amend-
ment. Mr. Justice Black said — I don’t have the date, but the
committee records will have that—

No one believes under this impossible system of open
partisan nomination followed by the pretentious fakery
of a nonpartisan election that the pressure of party polities
has ever or could be fully eliminated from our minds
and consciences. When men look forward to continued
nomination and election, and actually owe the very per-
petuation of their tenure to the pleasure of a partisan
group, we ask too much of them to expect total judicial
independence.

And get this. Says Mr. Justice Black,

The people have a right to expect of a supreme court

justice no less than that kind of independence Marshall

called for 130 years ago, limited solely by God and his
conscience.

I know that 1 or 2 members of our court protest
vehemently that party politics are eliminated from
supreme court souls and deliberations, as thoroughly
as if each of us had been cleansed in the Jordan 2,000
years ago. You may take your pick of these conflicting
viewpoints, but you will have no doubt about this: who-
ever is right, the political appearance or partisan posture
of the court before the public is as damaging as the fact
thereof. There is no use trying to deodorize by talk or
double talk the impression the public is beginning to
inexorably have of our partisan nominated courts. That
can only be done by constitutional action, because, as we
know from 20 years of experience, the legislature will
not act.

You may gather from all this that I don’t want supreme
court justices picked either in the Detroit athletic club
or solidarity house. I suggest that they should be picked
in the open, by open personal primaries and open personal
elections, just as it worked so well for 2 decades with
the circuit and probate benches in all outstate Michigan.
Now, I have a thesis, Mr. Chairman and delegates, that I

intend to carry all through this convention, and that is: the
best government is the government that is closest to the peo-
ple. The district system will produce that. The minority
report amendment will bring us back to the hodgepodge of
political confusion so aptly and well described by Mr. Justice
Black. Thank you.

OHAIRMAN VAN DUSEN: The Chair recognizes the gen-
tleman from Ann Arbor, Dr. Pollock.

MR. POLLOCK: Mr. Chairman, fellow delegates, I pre-
sume it is still in order for a nonlawyer to make a few ob-
servations.

CHAIRMAN VAN DUSEN: You are quite in order, Dr.
Pollock.

MR. POLLOCK: And also that the purpose of the com-
mittee of the whole is to promote brief and informal discus-
sion.

CHAIRMAN VANDUSEN: That had been the Chair’s
" thought.

MR. POLLOCK: Thank you. I merely want to discuss
the present parliamentary situation, in the course of which
I will very briefly state my own opinion. I favor the adoption,

for the moment, of the minority report amendment, because
I think that the arguments—and I wish to associate myself
with the able arguments made, among others, by Delegate
Everett, Delegate Ostrow, Delegate Judd, Delegate Nord,
Those arguments, it seems to me, have demolished the pro-
posal of the so called majority of the committee. I think the
proposal, the majority proposal of the committee, is an utterly
defective plan for the reasons which have been so adequately
presented to this committee. I also, however, wish to say that
I am not at all satisfied with the present plan provided in
the present constitution. But since this committee of all
lawyers, with one very long suffering pharmacist, was unable
to come up with an agreed plan, I see nothing else for the
convention to do but to defeat the proposal of the so called
majority, leaving for the time being the situation the com-
mittee was originally faced with, namely, our present plan,
and then the convention will have to do the job which the
committee was unable to do, which we can then do by adopt-
ing one of the remaining plans which I believe are provided
for in amendments.

Therefore, the parliamentary situation putting me in this
position, I shall certainly now support the minority amend-
ment.

CHAIRMAN VAN DUSEN: The Chair recognizes the gen-
tleman from Hart, Judge Pugsley.

MR. PUGSLEY: Mr. Chairman, fellow delegates, I think
it is well known to the delegates here that I have had some-
thing to do with the introduction of this plan which has been
80 much discussed. We have been asked why we favor this
plan. What are its merits? I think we start out with the
premise that the great rank and file of the voters throughout
the state of Michigan are not satisfied with the present plan.
I think we also recognize the fact that the people of the state
of Michigan wish to continue not only in the executive and in
the administrative, but also in the judicial branch of our
government, the privilege of selecting those who are to occupy
positions of great responsibility and authority.

I think I can agree with most of the speakers who have
spoken here today upon the theme that what we are most
interested in, regardless of where we live and regardless of our
politics, is by what method can we select the most competent,
the most efficient, the most honest individuals to represent
us in every spot and place in our government, the judiciary
included.

As all of you know, I come here from one of the rural areas,
from the sticks, so to speak. It has been my pleasure and my
privilege to be a member of the judiciary on the lower level,
in the circuit court, for 30 years. My circuit has not been
one of the smallest, neither has it been one of the largest
circuits of the state. There has been some time during my
incumbency which I have had to spend in other districts, in
other circuits throughout the state, both in the lower and the
upper peninsulas; in the city of Detroit, if you please, for many,
many days. I have enjoyed this work. I have enjoyed this
experience. It has also been my privilege and my opportunity
to serve on the bench in every one of these districts that aré
mentioned in the plan which has been submitted here, and I
am here to say to you, fellow delegates, that without exception
there is in every one of those districts today men in the legal
profession eminently qualified to fill the position of a justice
of the supreme court. Several of them have done so in many
of these districts in the past. Some of them, unfortunately:
have gone down to defeat when the time came for them to be
renominated and elected; a loss which was suffered to the
state of Michigan, I think, through their defeat. I do not
wish to indulge in personalities, but I do wish to emphasize
that I believe that the state of Michigan has a wealth of
material in the lawyers in the state of Michigan in all parts
of the state who would grace with dignity and efficlency tbe
position of justice of the supreme court.

Now, one of the reasons why I have advocated this plan s
because I have seen many elections of justices of the supremé
court, and I know that the voters who have gone to the polls
have, in many instances, if not most of the time, voted Wit
ignorance as to the qualifications of the justices for whom
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their votes were rendered. And it has been the thinking of
those of us who propose this plan that if the justices who
were proposed to be elected came from an area nearer to the
residence of these particular individuals, they would be much
better acquainted with the public and, as a result of that,
we prophesy that a much greater interest will be taken in the
selection of the representatives of the people from those
particular areas.

I mention these things. I have been slow to rise and have
anything to say in this argument, and I do so at this time
because I know there are among my friends in the delegates
at this convention those who are wondering, perhaps, whether
I had changed my mind. Emphatically I have not. To me
this offers an opportunity for the people of the state of
Michigan to express themselves more intelligently at the polls
than they had heretofore been able to. It is with that thought
in mind that the judiciary will be kept nearer to the people
whom it seeks to serve through this plan than any other that
has been suggested.

It has been a pleasure, my friends, during my incumbency
as a member of the bench to serve in various parts of the
state, and it has also been my pleasure to note the interest
that is taken by these judges, by the public, in the courts
throughout the state.

Now, to come to the point, the question before us is this:
shall we support this amendment or shall we turn it down?
I believe, my friends, that we should turn down this amend-
ment, and if it later appears that there is presented to this
convention a better plan than this district plan, let us con-
sider it then, but until we do have something better before
us, let’s turn down this amendment. I hope you will agree
with me in voting against it.

CHAIRMAN VAN DUSEN: The Chair
gentleman from Bad Axe, Mr. McAllister.

MR. McCALLISTER: Mr. Chairman, fellow delegates, I
think the question that we have before us here today is do we
want the people to know who they are voting for and their
background, and the right to elect their choice.

We have had some conversation here about this being a
lawyers’ matter. There are 7,710 lawyers in Michigan, ac-
cording to the journal, and approximately 8,000,000 people.
As I have told you before, I am not here as a lawyer; I am
here representing my people back home, and I think what
we are concerned with is the people, not the lawyers. The
lawyers can take care of themselves. But the people of
Michigan can not intelligently vote today on the candidates
for the supreme court because they come from widely scat-
tered areas. In fact, the last 2 who were elected or ap-
pointed were 1 from Flint and 1 from Sault Ste. Marie. How
many people throughout the state know anything about the
background or experience of these men?

We have talked here about political pressure. Political
pressure does not appear in court decisions, but to those
of the lawyers here, we have had many decisions 5 to 3; 3 of
one political faith on the one side and 5 of another political
faith on the other side.

Mr. Lawrence has asked, is the elective system the best
method of selecting judges on a district basis? Any time
the people in these districts throughout Michigan select a
man, he will undoubtedly be the best qualified in that area.
The people in these areas know these individuals intimately,
they know their background, except possibly in the city of
Detroit. And I want to say that I don’t believe that the people
in the Wayne county area will have any difficulty in becoming
acquainted with their candidates if they are men like Norris,
Nord, Ford and Ostrow. I am sure that they will see that
the people are well acquainted with them and have an
Opportunity to determine whether they should be the candi-
date for the supreme court. I think even Mrs. Judd, who
doesn’t know her neighbor next door, will be sure to get
around the area, if she can be a candidate for the supreme
court, and that they will know her and all about her before
the campaign is over. So I don’t think we have too much to
fear if we elect these people by districts, because the people

recognizes the

will have an opportunity to become acquainted with those
folks who are candidates for public office.

I believe the subject has been pretty well covered here, but
I do believe that we are interested in the people of Michigan,
as individuals, and if we believe that they have the intelli-
gence to now what is best for them, that we should defeat
the minority amendment and get the courts closer to those
who the courts serve.

CHAIRMAN VAN DUSEN: The Chair will recognize the
gentleman from Ann Arbor, Mr. Bonisteel.

MR. BONISTEEL: Mr. Chairman and fellow members of
the committee, for many of the reasons given by Delegates
Everett, Lawrence and Judd, and others who have followed,
I am voting for the minority report amendment. Because I
believe that there are better plans for the selection of judges
that will be presented to this committee, and at that time I
may desire to speak at greater length on one or more of those
plans. But I am voting for the minority report amendment.

CHAIRMAN VANDUSEN: The Chair recognizes the
gentleman from Lansing, Mr. Wanger.

MR. WANGER: Mr. Chairman, members of the commit-
tee, before lunch Delegate Ostrow — I see he is not here now,
I am sorry to say —said something which disturbs me very
much. As you know, I am a bachelor, and he said that you
could be going around with a girl for years, but you couldn’t
tell what kind of a wife she would make until you married
her. Well, I would like to say to Delegate Ostrow that that
is no excuse for not trying; for not trying to get a plan which
has the best chance of getting judges for Michigan, the kind
of judges to which the people are entitled.

Now, Professor Joiner, in the con con research study 9,
with which we are all familiar, stated,

Two special qualifications distinguish competent
judges from other state officials. One, reasonable legal
ability, and, two, independence of thought and action.

Now I know we all agree with the problem of having a judge
with reasonable legal ability, but I would like to dwell just
briefly on the subject of what we mean by ‘“independence
of thought and action,” and not in my words but in the words
of our chief justice, John Dethmers, when last November
he stated publicly as follows:

Now, one judge appearing recently before the judicial
committee of the constitutional convention said we should
keep our present system because then it is possible for
the people to change the membership on a court and
change its philosophy, so that they can get the philosophy
that the majority wants at the moment.

To that I would like to respond that justices of the
supreme court would do well to put most of the philosophy
books back on the shelves and take down a few more of
the law books and decide cases according to the law
rather than philosophy.

In the other 2 branches of the government, the execu-
tive and the legislative, officials should be represent-
ing the views and wishes of the majority of the people
at the moment, but the judicial office is entirely dif-
ferent. We have constitutional guarantee, a bill of rights
to protect the rights of individuals and of minorities,
against the power and will of the majority.

Now, how do these constitutional guarantees become
effective? Just one way— through the decisions of
supreme courts.

And so time and again, when a constitutional right
of an individual or a small minority, or any minority,
comes up before the court, the court in upholding such
a right has to defy or go against the will of the majority.
That is their constitutional duty. So the partisan or
political views of a judge are not those that are cal-
culated to qualify him for performing that important
function, but rather his legal skill, his devotion to the
constitution and his understanding of law and its appli-
cation. -

Now, I do not come here to speak in favor of the pure
appointment system for supreme court judges, and I realize,
as did John Dethmers and the rest of us, that any human
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system is going to have some defects, and the elective system
of choosing judges has some defects in it because you can’t
have your cake and eat it, too. Two important defects in
the elective process are, first, that it forces an incumbent
judge to run against political opportunists, and frankly we
know that that makes the incumbent judge subject to the
political pressure of the hustings of the stump and of po-
litical pressure groups who will seek to support or defeat
him in the elective process, and, secondly, we also know that
another defect of the elective system in choosing or retaining
judges is that the people, unfortunately, do not know the
legal qualifications of a candidate, especially before he has
served a term upon the bench.

Appearing before the constitutional convention judiciary
committee was the director of the American judicature so-
ciety, who stated as follows: “There have been elections when
the voters of Wayne county had the job of choosing among
literally hundreds of candidates for the 18 circuit judgeships.
Even if—”

CHAIRMAN VAN DUSEN: Mr. Wanger, the Chair is very
reluctant to interrupt, but will ask you please to confine
yourself more closely to the amendment currently before the
house.

MR. WANGER: The amendment currently before the house
is whether or not we should scrap the elective process proposed
in the district plan and go along with the amendment which is
to make no reference, whatsoever, to the specific type of
plan for electing judges. Presumably some other plan than
we have now or the status quo. My point is, quite simply
and directly, that there are defects in the elective system,
and, secondly, that under the district plan those evils are
intensified rather than alleviated. It seems to me I am ex-
pressly on the point.

Now the basic question here which Mr. Winters presented
was that even if the number of candidates were within
reason, a fair choice among them involves knowledge of
their acquaintance with the law and how they handle them-
selves in court matters that only another lawyer or judge can
evaluate, and other things that can be found out only by an
investigation that no voter is going to make.

How does the district plan help the situation? Well, it
gives us one advantage. The one advantage that the district
plan gives us is that it makes it easier for more lawyers to
run to be a judge on the supreme court. However, it-seems
to me that its disadvantages are, first of all, that it intensi-
fies the evil of having an incumbent judge having to run
against a political opportunist. We talk about the danger
of having a candidate today with money run on a statewide
basis. That same candidate with the same amount of money
would be twice as powerful financially, or, rather, 7 times
as powerful financially under the district plan. Secondly, on
a district basis, where the average population is just under
900,000 people for all of the districts except, of course, the
one of Wayne, it would make it very difficult, indeed, for the
people to go out and find out the qualifications of any of the
judges or the candidates even in the district. Third, the dis-
trict plan would deny to Michigan men of the highest caliber
for the bench for the very simple reason that the best candi-
date available from one district may often be less well quali-
fied than the second best available in any or every other
district. Fourth, as has been pointed out, this district plan
provides an opportunity for sectional pressures upon the
supreme court bench, although the word “balkanization” per-
haps over emphasizes this point. Fifth, because of the dis-
trict, and the way the plan is set up, it presents the legisia-
ture with the problem of reapportioning and gerrymandering
in the future, which they have a difficult time enough with
at the present. And, sixth, it assumes that the lawyer popu-
lation of the state will remain constant with the rest of the
population, something which we have absolutely no guarantee
of at all. -

Therefore, it seems to me that the district system gives very
little in return for the evils which it presents and that we
should vote in favor of the minority report amendment, hoping

‘Yo' #ind & better plan in the future, but realizing that even

the minority report amendment would place the state in a
better position than does the district plan of the committee.

CHAIRMAN VAN DUSEN: The Chair will recognize the
honorary barrister from Allegan, Mr. Farnsworth.

MR. FARNSWORTH: Thank you very much, Mr. Chair-
man, members of the committee. So that I will not be called
out of order, Mr. Chairman, I am going to address my remarks
to this one problem of a single “g”, because that is what
we are discussing at the moment. I am going to speak in
favor of the committee report and against the adoption of the
minority report amendment,

Now, this matter of g’s: the latest national hero last week,
I believe, was blasted off from Florida. Newspaper reports
indicated that he absorbed 8 g’s. Out of that he got 81,000
miles, went into orbit and 3 times around the earth. I submit
that this constitutional convention today is getting more mile-
age per g than did Colonel Glenn.

Everything has been said, possibly, that could be said
about the proposal. We have heard about districts and lines
and people and Democrats and Republicans and split decisions,
but it seems that everyone has overlooked the important
fact, the very important fact to me—and this speech is going
to be short—that 7 lawyers on a committee got together on a
single proposition, and all agreed that it was good. I submit

- to you that that is the first time in the history of this con-

vention that 7 lawyers have agreed on any 1 point. I further
submit to you that that was 35 per cent of the lawyers on
that particular committee. At any time, ladies and gentle-
men, we can get 7 of these people together, or 35 per cent
of them, that is good enough for me. Let’s turn down the
minority report amendment.

CHAIRMAN VAN DUSEN: For the benefit of our visitors,
the question before the committee of the whole is section g
of Committee Proposal 91. The Chair will read to the com-
mittee a communication which has been received from an
anonymous author, “I wish to move that we cause the bell to
ring every 5 minutes, so that anyone speaking will know
how he monopolizes the time and will wake us all up.”

At this point the Chair will recognize the delegate from
Detroit, Mr. T. S. Brown. Mr. Brown passes. Mr. Habermehl.

MR. HABERMEHL: Mr. Chairman, I would like to speak
briefly in support of the committee report and against the
amendment offered by the minority.

It would seem to me here we may be a little misled by the
worry about politics in a particular judge. I am afraid if we
seek the judicial candidate that has no politics, no political
views, we wouldn’t have a very good candidate for anything.
It is not a judge who has no political views or politics that
we seek here. It is a judge who will judge cases on the basis
of law, without worry or without pressure as to the political
effect of his decisions.

The recent examples before us indicate, I think, that
political consideration may cause a judge to adopt certain
views. I think what causes a great deal of difficulty among
lawyers and among laymen, is how we go about judging the
qualifications of a candidate for judicial office. I don't
believe that he need be the outstanding legal light of the state
or of the nation, but I believe that a couple of requirements,
a couple of qualifications are essential. I think, first of all,
he must consider any litigant or any person that comes before
him primarily as a citizen and as an individual, without any
concern whatsoever, for that person’s politics, that person’s
race, color, creed, or any other qualification or characteristic
that that person might have. I think he must accept, too,
a fundamental of our political system; that we are a govern-
ment of laws and not of men. I don’t believe that any judge
can do what some judges have been accused of doing;
of following the election returns, of trying to cater to the wishes
of the majority at a particular time. I think that idea has been
carried, as we have seen in our time in parts of the world, to
the extreme that we have people’s courts in China, we have
people’s courts in Cuba, where the only consideration the judge
has is pleasing the majority of the people.

We are a government of laws. All cases must be judged
in that manner. If a judge has those characteristics, I believe
he will be a good judge. How can we best get such judges?
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Ccertainly not under the present plan, which would appear to
pbe what the minority seeks to achieve here. The present plan,
as has been pointed out, is largely an appointive system and
pot an elective system at all. The appointment, whether in
the state or on the federal level, is made by the chief execu-
tive officer of the state. I think it has been pointed out to us
here that the executive officer of the state is a politican. He
not only holds the office of chief executive, he holds the posi-
tion as head of his party, and I think it is a complete and
human impossibility to expect any such person to consider or
to fail to consider the political effect that any appointment
that he might make would have on his own individual affairs,
his own individual chances of being elected, or upon his
party’s chances of retaining power. I think that is inherent
in the makeup of any chief executive.

If we consider the elective aspect of the present plan, we
have these candidates running on a statewide basis, nom-
inated by political parties and running on a nonpartisan
pallot. I submit to you here that such a candidate cannot
possibly avoid the matter of politics. In order to be elected
in a state of approximately 8 million people, he must be a
political figure. He must have had some publicity of a
political nature or he must have attracted the support of
political organizations. In doing so he incurs some obligations
of a political nature.

I think in our own delegation here we have the best
possible example of that. This may be embarrassing to some
of the people that form a part of our delegation, but we have
among us retired circuit judges who have a statewide reputa-
tion for competence and ability as judges. I point out to you
that at least several of these people have had ambitions of
becoming candidates of the supreme court, and in several
instances were, in fact, candidates. I would point out to you,
too, that despite the recognized capability and competence,
they never had a prayer of a chance of being elected to the
supreme bench.

If, then, we have found candidates of proven judicial abil-
ity, somewhere in this system that we devise there ought to
be opportunity to promote these individuals. Our present
system simply does not do that. A competent and adequate
judge is not a politician. He takes no particular interest or part
in politics because, of course, of the canons of judicial ethics.
He makes no political name for himself. If he were to try
to run on a statewide basis he would find it impossible to
attract the number of votes that would assure an election.
Any system we provide here ought to provide a way of recogni-
tion of these judicial capabilities, and an opportunity to pro-
mote such an individual to a high judicial post.

Six former circuit judges serve with our delegation; 6
men of proven judicial capabilities, and I very much doubt
that a single 1 of the 6, barring some political accident,
would have had much opportunity for the promotion to the
supreme court.

Obviously, then, we have a job of adopting a system, a plan,
that would insure the promotion of such individuals. Cer-
tainly the minority plan could not do this. I believe the ma-
jority plan could, because each of these 6 men we have with
us would have been the logical candidate for election from his
district, and most likely could have succeeded in being pro-
moted from his district to the highest court; something that
at least several of them found impossible on a statewide basis.

CHAIRMAN VAN DUSEN: The Chair recognizes the gen-
tleman from Detroit, Mr. Hodges.

MR. HODGES: Mr. Chairman, to the delight of the mem-
bers of the majority party and to the relief of some of the
members of the minority party, I haven’t taken the floor in
about 3 weeks. At this time I would just like to ask for a
division.

CHAIRMAN VAN DUSEN: Mr. Hodges requests a division
on the Ford minority amendment. Is the demand supported?
It is supported.

The Chair recognizes the gentleman from Detroit, Mr. Stevens.

MR. STEVENS: Mr. Chairman, members of the committee,
all I want to do is call to your attention, if there is any ques-

tion about it, that this system is not an innovation. Back as
far as I can remember it has been the practice and custom
and tradition of the nominating conventions of the 2 parties
to pay a great deal of attention to the place of residence of
candidates whom they nominated. So we would be merely
continuing a practice which the conventions have followed
whether the election was to be partisan or nonpartisan. Thank
you.

CHAIRMAN VANDUSEN: Mr. Yeager. -

MR. YEAGER: Mr. Chairman, ladies and gentlemen of the
committee, I want to bring up just 2 points. One, questions
coming before the supreme court are not district questions but
statewide questions for decision; and 2, we are providing for
a court of appeals later on in the judicial section on a district
basis, and this should answer the need for district representa-
tion at the higher court level. I therefore urge the adoption of
the minority report amendment.

CHAIRMAN VAN DUSEN: Mr. Hatch.

MR. HATCH: Mr. Chairman, I would like to direct a ques-
tion to Mr. Prettie, if I may.

CHAIRMAN VAN DUSEN:
answer.

MR. HATCH: Concerning page 3 of the district proposal,
starting on line 14, which has to do with the reapportionment
every 10 years, Mr. Prettie, is my assumption correct that
under the district plan Wayne county would at all times be
entitled to 3 justices?

MR. PRETTIE: That is the basis of the plan, Mr. Hatch.
It seems to be the key county upon which the apportioning of
population for the other areas must necessarily depend.

MR. HATCH: 1 notice, also, that the other districts may
not have more than 1% of the population of Wayne county.

MR. PRETTIE: The plan so provides.

MR. HATCH: Does this mean that if a given county has
more than 14 of the population of Wayne county, then it would
be entitled to 2 justices?

MR. PRETTIE: That, I think, would be within the dis-
cretion of the legislature in making the reapportionment should
such situation ever arise, and I think if they had more than
1% of the population of Wayne county they should equitably,
but in the judgment of the legislature, be entitled to additional
membership on the court with a proportionment readjustment
elsewhere. Which, perhaps, raises a further question that you
have: what happens to the rest of the distriets? Frankly, I
hadn’t thought that far.

MR. HATCH: I would merely like to comment on this
aspect of it. It seems to me that the system provided here
for reapportionment and freezing in 3 justices in Wayne county
may have a short term advantage for the outstate area, but
could conceivably, in the next 30 years, have an adverse effect
for the outstate area. In other words, I think we all know
that in Wayne county, in proportion to the rest of the state,
the tendency is that its population, as compared to the rest
of the state, is going down, and that conceivably in the next
30 years we might have 1 or 2 other counties which do have
more than 14 the population of Wayne county. If this means
that these counties must then have 2 justices, this would be
3 in Wayne, 2 in another county, 2 in another county — there
are 7 justices. Does that mean, then, that the other 2 justices
would be divided between the remainder of the state?

CHAIRMAN VAN DUSEN: Do you direct your question to
Mr. Prettie, or is your question rhetorical?

MR. HATCH: Rhetorical.

CHAIRMAN VAN DUSEN: The question is rhetorical. Mr.
Gust.

MR. GUST: I come here to praise nothing that is now
before us, and I'm going to be brief. I reached this conclusion
by way of logistic syllogism: 1, I will have to vote with
Delegates Ford and Nord; 2, this makes me feel very uncom-
fortable; 3, a fortiori, something must be amiss. There is no
good place to go at present. I agree with Dr. Nord that the
present system is not a great solution. I disagree with him
that there is no good solution, and I am forced to do so until
and unless I can see the remainder of these plans that I know

If the gentleman cares to
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will be ultimately presented before the convention. And so,
ladies and gentlemen, let’'s get on with the business at hand
and vote with brothers Ford and Nord; get rid of both of
these plans and get on to a plan we can accept. Mr. Chairman,
I would like to move the previous question.

CHAIRMAN VAN DUSEN: The question is on the amend-
ment offered by Mr. Ford and others to strike section g of
Committee Proposal 91. Those in favor of the amendment will
vote aye, those opposed to the amendment will vote no. The
question, for any late arrivals, is on the Ford amendment to
strike section g, on which those who are in favor will vote aye,
and those opposed will vote no. Have you all voted? If so,
the secretary will lock the machine and total the vote.

SECRETARY CHASE: On the adoption of the amendment
offered by Mr. Ford and others, the yeas are 69 and the nays
are 58.

CHAIRMAN VAN DUSEN: The minority report amend-
ment is adopted. The secretary will read the next amendment.

SECRETARY CHASE: Mr. Kuhn offers the following
amendment :

1. Amend page 2, following line 24, by inserting section g,
to read as follows:

“Sec. g. The supreme court shall consist of 9 justices. They

shall be elected for 8 year terms, and not more than 3 justices .

shall go out of office at the same time.

Justices shall be nominated and elected at nonpartisan elec-
tions, conducted as provided by law. The legislature may
provide for nomination and election by districts. Incumbent
justices may secure their nomination by filing an affidavit of
intention to run as shall be provided by law.”.

CHAIRMAN VAN DUSEN: On the amendment the Chair
recognizes its mover, Mr. Kuhn.

MR. KUHN: Mr. Chairman, I wish to withdraw that
amendment at this time, and yield to Mr. Lawrence.

CHAIRMAN VANDUSEN: Mr. Kuhn withdraws his
amendment, and without objection it will be withdrawn. The
secretary advises that Mr. Kuhn has the absolute right to
withdraw his amendment. It is withdrawn. The secretary will
read the next amendment.

SECRETARY CHASE: The next amendment on file is by
Messrs. Lawrence, Tubbs and Mrs. Judd:

1. Amend page 2, following line 24, by inserting section g,
to read as follows: .

“Sec. g. For all courts of record for which a judicial nomi-
nating commission is provided, a vacancy in the office of jus-
tice or judge shall be filled by the governor from a list of 3
nominees presented to him by a judicial nominating commis-
sion. If the governor should fail to make an appointment from
the list within 60 days from the day it is presented to him,
the appointment shall be made by the chief justice or the
acting chief justice from the same list.

At the next general election following the expiration of 3
years from the date of appointment, and every 10 years there-
after so long as he retains his office, every justice and judge
so appointed shall be subject to approval or rejection by the
electorate. In the case of a justice of the supreme court and
of a judge of the court of appeals the electorate of the entire
state shall vote on the question of approval or rejection. In
the case of a judge of the circuit court or of the probate court
the electorate of the county or circuit in which the court to
which he was appointed is located shall vote on the question
of approval or rejection. :

There shall be a judicial nominating commission for the
supreme court and the court of appeals. There shall be a judi-
cial nominating commission for each circuit court and each
probate court, in each county or circuit which has by a refer-
endum vote of the electors therein authorized the creation of
such a judicial nominating commission. Each judicial nomi-
nating commission shall consist of 7 members, one of whom
shall be the chief justice of the state, who shall act as chair-
man. The members of the bar of the state residing in the geo-
graphical area for which the court sits shall elect 3 of their
number to serve as members of said commission, and the gov-
ernor shall appoint 3 citizens, not admitted to practice law

before the courts of the state, from among the residents of
the geographical area for which the court sits. The terms of
office and compensation for members of a judicial nominating
commission shall be fixed by the legislature, provided that
not more than 1/3 of a commission shall be elected in any 38
year period. No member of a judicial nominating commission
shall hold any other public office or office in a political party
or organization and he shall not be eligible for appointment
to a state judicial office so long as he is a member of a judicial
nominating commission and for a period of 5 years thereafter.”,

CHAIRMAN VAN DUSEN: The question is on the amend-
ment offered by Messrs. Lawrence, Tubbs and Mrs. Judd, on
which the Chair will recognize Mr. Lawrence.

MR. LAWRENCE: Mr. Chairman, members of the commit-
tee, due to a gross failure in communications, I believe, I still
do not have a stand in front of my microphone.

CHAIRMAN VAN DUSEN: The Chair would suggest, Mr.
Lawrence —

MR. LAWRENCE: 1 just wanted to say I will appreciate
it if you will be kind enough, if I go back and forth.

CHAIRMAN VAN DUSEN: The Chair will point out to
you, Mr. Lawrence, that Mr. Spitler has offered you the use
of his microphone which does have the equipment which you
desire.

MR. LAWRENCE: I appreciate that. I just feel at home
here by my friend, Judge Leibrand.

CHAIRMAN VAN DUSEN: The gentleman will proceed.

MR. LAWRENCE: This is the American bar association
plan for selection of the judiciary. It is also known as the
Missouri plan. I would like to go into it in some detail with
you, assuming that everybody by this time is not a fully
qualified attorney. The plan, although it is called the Missouri
plan, actually was first used in California, and is now used
for the selection of the judges of the supreme court and the
appellate courts in that state. Because of a situation that
existed in Missouri due to the Prendergast machine, it received
additional adoption there because not only was it put into
effect in the supreme court of Missouri, but also in the trial
courts or the equivalent of the circuit courts in St. Louis and
Kansas City. And I might add at this time that, in spite of 2
attempts to have a change of that in the Missouri constitution,
both times those attempts were defeated, and the plan is in
operation in those states.

The other day we caused to be placed on your desks the
proposed amendment attached to which are the reasons. I
would first like to go into the situation regarding the election
system. As I assume you all know by now, we have only had
the elective system in the United States for a little over 100
years. It was not until Patrick Henry came forth with the
idea that everybody should be elected to everything that the
elective system went into effect. Originally, in the 13 colonies,
although they fought the revolution, although they were for
a system such as we have in our country at large, judges ini-
tially were appointed, and in some of those original 13 states
the appointive system is in effect. In other words, just because
we elect throughout the country our executive and legislative
officers, do not make the mistake in thinking that throughout
the country, throughout the United States, the elective system
in the judicial system is universal.

As a matter of fact, and I think this is of some importance,
the last 3 constitutions adopted do not provide for an elective
system, and I refer to Alaska, Hawaii and the one recently
adopted by Puerto Rico. Not all of them have adopted the
ABA plan. Many of the states still appoint through the system
of appointment with advice and consent. The other day, how-
ever, Mr. Ostrow showed you a slip of paper on which the
New York system was written out, and which, as he pointed
out, I think contained more than we hope our entire consti-
tution will contain. I do have in my hand, however, so that
you can see the size of it, the provision as to the judicial
system in Alaska, which adopted the American bar association
plan. It is very brief, it is very concise and very clear, and
if any of you would be interested in reading it, while I don't
have any extra copies, you would be welcome to this one.
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As was pointed out in the reasons, on the first page, there
are a number of states using the appointive system in one
form or another. Alabama at the present time has put this
plan in effect in Birmingham, its largest city, or the largest
metropolitan court area. At the present time Iowa, Nebraska and
Illinois are submitting certain aspects of this plan. Arizona,
Colorado, Montana, Nevada, Minnesota, New Mexico, Okla-
homa, Pennsylvania and Wisconsin have drafted the plan for
consideration and study. I believe I am entirely correct on
this, that no state having an appointive plan for the judiciary
is contemplating going to an elective system, and the reasons
for this are simple. Only in the United States and in Russia,
among the big governments of the civilized world, is there
election of judges. The system of appointment has been found
to be the proper system for the nature of the judicial office,
because one of the things that we strive for in getting judges
is to have them free from political influence and pressures.
The objective we should strive for, of course, contrary to one
of the statements that was made, is to have the initial selec-
tion a proper, good selection, and the best that can be obtained.
If that is done, the emphasis on removal becomes less impor-
tant, and I certainly do not agree it is necessary and it is
the purpose of this plan, this ABA plan, that the initial selec-
tion will be the best to me.

This plan contemplates a judicial commission composed of
3 attorneys elected by the bar. If it is statewide, by the state
bar, if it is in a circuit or a county, by the bar in that county.
It contemplates the appointment of 3 laymen in the same area,
the appointment to be made by the governor; and the seventh
man being the chief justice of the supreme court of the state.
This judicial commission serves without pay, and in the event
of a vacancy it submits to the governor 3 — the names of 3
candidates. Within 60 days after the submission of those
names the governor selects 1 from the 3. In the event he
does not exercise that power, it then becomes the duty of the
chief justice of the supreme court to make the appointment.

You will find, on the second page of the plan, that it is
designed primarily for the supreme court, but it is made
optional in the lower courts, that is, the circuit court, the
probate court, for instance, if adopted by the county or by
the circuit to be affected; and since one of our major problems
is the situation in Wayne county, it is entirely conceivable that
—the same as in Missouri, where only St. Louis and Kansas
City have found it advisable or necessary to adopt the plan —
it could be adopted in Wayne county, and in Wayne county
alone, until the need for the plan arises in other counties.

In the July or in the January, 1962, issue of the Journal of
the American Judicature Society it refers to an international
conference — it actually was — that was held in Chicago, at
which the matter of selection of judges was gone into in some
detail. I would like to read to you the statement from page
9 of the consensus of the opinion. Now you understand there
were people from all of the 50 states, from Canada, from Mex-
ico and from England present.

The objective of any method of selection should be to ob-
tain judges free of political bias and possessed of quali-
ties that would lead to the highest performance of their
judicial duties. It is indispensable to the proper function-
ing of the judicial system that men who are to be elevated
to the bench be selected solely on merit, on the basis of
their qualifications for judicial office.

In the process of their selection, as well as in their
work and tenure, they must be free of all collateral influ-
ence and partisan political pressures.

Each of the panelists examined the method of selection in use
in the various states. Some conferees from states having an
appointive system reported that with an enlightened and co-
operative governor the appointment of judges of consistently
high quality has resulted. This method has the merit of focus-
ing direct responsibility upon the appointing authorities. Even
under elective systems most judges have been appointed ini-
tially, because in those states the governor has the power to
fill the vacancies by appointment.

Criticism was directed mainly at the partisan elective sys-
tem, and particularly with reference to the metropolitan centers

where its defects appear in their most aggravated form. Al-
though the nonpartisan elective system lessens party domi-
nance in the selection of judges, it is not a method to be
recommended for securing the best qualified men. The non-
partisan system dissipates the responsibility. Furthermore, it
does not prevent interim appointments on a partisan basis. A
judge so appointed may be difficult to remove even though
unqualified.

The American bar association’s plan affords the means of
avoiding the weaknesses in other existing methods, while re-
taining their desirable features. It provides for the filling of
judicial vacancies by appointment by the governor from nomi-
nations submitted by a nonpartisan commission composed of
lawyers, judges and laymen. Tenure of judges so appointed
is subject only to vote of the people at a noncompetitive elec-
tion. This relieves the judge from the necessity of campaigning
for office against opposing candidates, but still requires him
to answer to the electorate. These 2 distinctive features tend
to assure selection and retention of the best qualified judges.
In the plan that is submitted here, at the end of the term of
the judge, the judge would run at a nonpartisan election solely
on this question, which would be very simple for the people to
answer, “Shall Judge Blank be retained or shall he not be
retained ?”’

I think the results that we have had in Michigan regarding
the ABA plan are particularly significant. I have been unable
to lay my hand on the one paper I wished, but at the annual
bar association meetings, whenever the ABA plan has been
brought for vote to the membership it has been defeated. At
our annual conference there are at the most about 500 attor-
neys present, and it is very easy for organized groups to
control the action at the annual conventions. But on 2 occa-
sions the state bar has been polled at secret elections, their
ballots are secret. The first of these was in 1953, and some-
where in that pile of papers on my desk is the results of that
poll. My recollection is that it was 2407 in favor of the ABA
plan and 2057 in favor of the present system.

On December 20, 1961, in an effort to cooperate with the
constitutional convention, another poll was taken of the mem-
bers of the bar in Michigan. In this poll the Missouri plan, the
ABA plan, was preferred by 2,577 attorneys, as against 1,795
in favor of the present plan, and 531 for lifetime appointment
by the governor with advice and consent of the senate. In
other words, the ABA plan was preferred by more of the
attorneys than the other 2 plans together.

In spite of the fact that the results of that poll were made
known to the committee in this case, it gave no consideration
to this plan. Quite recently a letter was received from the
president of the Detroit bar association, was sent to Delegate
Prettie. The letter was dated February 15, 1962. In this vote
that was taken by the state bar, the ballots that were sent
to Wayne, Oakland and Macomb counties were of a different
color than those throughout the state. So it was possible to
determine what the vote in the metropolitan area was. It is
interesting to note — and, incidentally, the Detroit bar is the
largest bar by far in the state — I noticed that, for instance,
it must compose at least 14 of the bar, and perhaps more.
The metropolitan area vote was as follows: appointment by
the governor under ABA or Missouri plan, 1,731 against 1,056
to retain the present system and 354 for lifetime appointment
by the governor with advice and consent of the senate.

Again among the attorneys who should know the situation
as it exists in the courts, the majority were for the American
bar association plan over the 2 others combined, and in the —
as it applied to the circuit court, the vote in the metropolitan
area was 1,592 over 1,397 and 110 for those 3 plans. Now, it
shows that the attorneys, when they are called upon to vote
in a manner that is consistent with our American experience,
in other words, in a secret ballot, and in the area that is
most vitally concerned, namely, in the southeastern portion of
the state and the metropolitan area, not only did they favor
this plan for the supreme court, but also for their lower courts.

Now, "I believe that that concludes the presentation I wish
to make. You have the material that was distributed. You
have not only that for but against, and if we are to take in
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this convention a forward step to correct not only the present
system with its defects — which, after all, you know has the
worse features of both the appointive and elective systems —
you have heard expressions that our system is the best, but,
after all, we have under the present system an appointment
made by the governor without any responsibility to anybody ;
no advice and consent. He doesn’t have to explain the ap-
pointment; he can use it for any purposes he pleases. That
is why in the appointment system it is one of the bad features,
and in the elective system we now have that where the
candidates go to the polls, and one of them, even though he
may only have recently been appointed by the governor, is
entitled to the incumbency label, which, as one of the witnesses
before the committee stated, in his opinion, one of the judges,
it was worth 25 per cent of the votes.

We ask that this committee seriously study, consider and
discuss the merits of this plan.

CHAIRMAN VAN DUSEN: On the amendment offered by
Messrs. Lawrence, Tubbs and Mrs. Judd, do the other cospon-
sors of the amendment seek recognition? Mr. Tubbs.

MR. TUBBS: Mr. Chairman, I just want to second every-
thing that Mr. Lawrence has said, and add that if you are
looking for an ideal plan for a constitution for the selection
of judges, this is it. Nobody in the country has ever adopted
or come up with any plan that approaches it so far as assuring
the independence of the judiciary is concerned, and it seems
to me that should be our principal concern. Thank you.

CHAIRMAN VAN DUSEN: Mrs. Judd, do you seek recog-
nition on your amendment?

MRS. JUDD: Only to say, Mr. Chairman and members of
the committee, that in backing this proposition I feel that I
am representing my fellow laymen throughout the state. There
are others besides lawyers who are concerned with this matter.
As you know, the Michigan league of women voters appeared
before the judiciary committee and made a strong appeal for
this type of system. The committee for a sound constitution
has also come out for a similar plan, and my own Republican
party in the county of Kent, in its discussions and in the polls
that it took last summer, also favored an appointive plan.

CHAIRMAN VAN DUSEN: On the amendment offered by
Mr. Lawrence and others, the Chair will recognize Mr. Everett.

MR. EVERETT: Mr. Chairman, I would request that
the matter in front of us be divided, as it presents a manner
of selecting both supreme court justices and a permissive
manner of selecting circuit and probate judges. Really it can
be divided, and seems to me should be.

MR. LAWRENCE: Mr. Chairman, I wonder if this might
make any difference? Mr. Everett, there are 3 amendments in
together. The first one is the one you refer to. The second one
limits the plan to the supreme court and the appellate court,
and the third to the supreme court alone.

MR. EVERETT: Well, it appears to me, Mr. Chairman,
that it should be divided for this reason: the first plan simply
allows a county or circuit by referendum of the people to select
this plan. Now, the county from which I come, I don’t think
they would select it, but I see no harm in the constitution
giving the people that right, and I wouldn’t bother that right.
In fact, I would be willing to vote that it be in the constitution
so that if some day the people want that system they can have
it. But this is an entirely separate question from the manda-
tory provisions that the supreme court and the court of appeals
must be selected this way.

CHAIRMAN VAN DUSEN: Mr. Everett, if you persist in
your request the question will be divided. The secretary ad-
vises the Chair it would be somewhat easier to proceed in the
order suggested by Mr. Lawrence, but the decision is in your
hands.

MR. EVERETT: If we are going to go from the third
proposition forward I can see doing it that way, but if we are
going to have to vote on the first, I don’t see how I can vote
upon it.

CHAIRMAN VAN DUSEN: Mr. Everett requests a division
of the question, and when it is presented it will be divided. As
the Chair understands it, Mr. Everett, you request it to be

divided as to the supreme court, the intermediate appellate
court and the inferior courts?

MR. EVERETT: I was only thinking in terms of dividing
it beginning with the second sentence of the third paragraph
on page 4. If it requires further division, somebody -else
would have to suggest that.

CHAIRMAN VAN DUSEN: The Chair’s pagination is not
identical to yours, Mr. Everett. Would you state the substance
of what you seek to have divided?

MR. EVERETT: Yes. We were given a collection of the
pending amendments to Committee Proposal 91. Page 4 of
this collection is the amendment proposed by Messrs. Lawrence,
Tubbs and Mrs. Judd, which includes reference to the circuit
court, probate court, and while there is some reference to them
in the earlier paragraph, this could be reinstated very easily,
and it seems to me the division which I would like to see, at
least, begins with the second sentence of the last paragraph
of that page, starting “There shall be a judicial nominating
commission for each circuit court”, and so forth.

CHAIRMAN VAN DUSEN: The question will be so divided
when it is presented, Mr. Everett. For what purpose does the
gentleman rise, Mr. Yeager?

MR. YEAGER: Mr. Chairman, I request a division vote.

CHAIRMAN VAN DUSEN: Mr. Yeager requests a division.

Is the request supported? It is supported.

On the amendment offered by Messrs. Lawrence and Tubbs
and Mrs. Judd, the Chair will recognize Mr. Norris. Mr. Norris
not being present, the Chair will recognize Mr. Iverson.

MR. IVERSON: Mr. Chairman and fellow delegates, I rise
to oppose this proposed amendment, which proposes that Mich-
igan adopt the form of the Missouri plan or the ABA plan for
selection of justices of the Supreme Court of the state of Mich-
igan. In the first place, the testimony of Mr. Glen Winters,
executive secretary of the American judicature society, was
presented before the committee on judicial branch of this con-
vention, and he urged the adoption of some such plan most
strongly. He pointed out that the American judicature society,
for which he speaks, had been urging the adoption of this plan
for almost 50 years. While it has received the appellation of
the Missouri plan, it has actually been adopted for the trial
courts in only 2 counties of that state. It was adopted there
because of the corruption of the courts and their control by
lawless elements in Missouri’s largest cities.

No such situation has existed in Michigan. We hope it
never will. Our nonpartisan method of selection of our judici-
ary has been firmly established as a part of our court structure
ever since 1939. The principle of nonpartisan election has
overwhelming support among the voters of this state. It nega-
tives the need for the ABA or Missouri plan.

The cynicism of the proponents of the ABA plan is demon-
strated in an article appearing in the December, 1944, Journal
of the American Judicature Society, volume 28, page 108,
wherein an article offered by Glen Winters states:

Once a good judge has been put on the bench he ought
to be able to keep his seat indefinitely, until death, retire-
ment or resignation. The vote on retention in office is
intended and expected hardly ever to interfere with the
operation of that rule. It remains to be proven whether
the voters can exercise any better judgment on the issue
of reelection than on the original election. There surely
are few people who believe that very many voters will
go to the polls with more information about the average
judge than as if they had the job of selecting him in the
first place.

Mr. Winters pointed out in his address before the Genesee
county bar association, November 6, 1961, and in his testimony
before the committee on judicial branch of this convention,
that despite the efforts of his society to promote this plan, it
has been accepted in full or in part in only 5 of the 50 states.
In 1934, it was adopted as to appellate courts, and only as to
certain features, in California. In 1940 it was adopted in
Missouri as to appellate courts and as to trial courts only in
2 counties of the state where the corruption of the judiciary
shocked the conscience of the public.
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Mr. Chairman, it seems to me there is a lot of talking. I
don’t know whether they want to hear me. If they don’t, I
would like to have them step out in the hall.

CHAIRMAN VAN DUSEN: The committee will be in order.

MR. IVERSON: In 1950 it was adopted only in part in
Alabama. In 1958 it was adopted in Kansas as to the supreme
court only. In 1958, in the new constitution of Alaska, it was
adopted in the absence of any precedent such as we have in
Michigan for nonpartisan election of the judiciary.

Mr. Winters asked and answered a question in the minds of
most delegates in the following language:

Some people have asked why, if the combination plan is
so meritorious, it has not won wider acceptance during
the half century the American judicature society and
others have been promoting it. The answer is, in part, that
it strikes at the heart of our system where changes will
never come easily, and, in part, it takes an important
segment of political patronage out of the hands of politi-
cal organizations.

Very early in the deliberations of the committee on judicial
branch the question was raised as to whether there was any-
thing so sacrosanct about our courts that the voters of this
state should be deprived of their franchise in selecting the
judiciary. The same question was posed to Mr. Winters before
our committee, and in his presentation on December 14, 1961,
Mr. Winters had this to say:

I suppose it is a natural inquiry to ask if there is safety
in numbers, is there not the greatest safety in the greatest
number, namely, the entire electorate of the state? Well,
that does not follow at all, and it runs into conflict with
the third principle which I offer for your consideration;
that it is undemocratic to impose upon the democratic
processes burdens it is not equipped to bear. There are
things the voters have a fair chance of passing judgment
on, and these should be left to them. There are many
more as to which they do not have adequate opportunity
to form an intelligent judgment, and these a well planned
governmental system puts in the hands of smaller groups
or individuals who, in turn, are responsible to the people
for the way they exercise that delegated power.

Although others of the witnesses you have heard would
disagree, I suggest to you that the determination of the
qualifications of a candidate for judicial office is in the
latter group.

These statements indicate the continued attitude of the Ameri-
can judicature society toward the intelligence of the voters.
But despite this fact, we must keep in mind the very heart of
the ABA plan is that after nomination by a blue ribbon com-
mission, and appointment by the governor, the voters are then
called upon to determine whether a judge shall be continued
in office on the basis of his record.

I agree with Mr. Winters that if the voters cannot intelli-
gently choose the man who shall judge them in the first place,
they are certainly not better equipped to pass upon their
records after they have been upon the bench. But I submit
that under a nonpartisan system the voters can and do act
intelligently. I submit, further, that the whole argument for
this plan falls when one considers that the state is fortunately
Dossessed of a huge reservoir of retired judicial manpower
available to fill vacancies on our courts as they occur until
the next general and nonpartisan, election. Such persons under
the plan submitted in the majority report would be ineligible
to run for election for the unexpired term, and thus the people
are left free to select competent judges to fill vacancies, and
must retain this basic right of free citizens, in a free society,
to a freely elected judiciary.

The committee on judicial branch was privileged to have
before it the testimony of several members of the supreme
court of this state. Of those who so appeared, only Justice
Dethmers favored the adoption of the ABA or Missouri plan.
Justice Edwards, then on the bench of our supreme court, in
his prepared statement to the committee on November 1, 1961,
made statements which I will not repeat, but which were
Stated to you this morning, and Justice Black, as early as May
24, 1961, presented to the members of the judicial selection

and tenure committee his draft of a new judicial article. He
made no provision for adoption of the ABA plan, but con-
tinued the principle of nonpartisan election. Later in July,
1961, he subscribed to the principle of a nonpartisan election
on the district basis, and he has continued his support of this
plan. Again earlier this morning his questions and answers
were given to you by Mr. Prettie, and I will not repeat them.
Justice Adams stated before our committee on January 17,
and I don’t recall that this was brought to your attention :

With reference to the present system of nomination and
election of judges, and particularly supreme court justices,

I believe that the present system is the best of any now

advocated. If the statewide primaries and their attendant

expenses are to be avoided, some responsible group must
carry out the nomination of the justices of the supreme
court, and under the Missouri plan, or any possible modi-
fication thereof the group proposed, in my opinion, is far

too restricted. On the other hand, the delegates of our 2

major political parties constitute a sufficient wide cross

section of the electorate to assure the selection of reason-
ably good candidates, who then must submit themselves to
the people for the final test.

He strongly advocated the election of judges and justices.

Justice Souris appeared also, and that testimony was
repeated this morning, and I will not again repeat it.

Justice Kavanagh appeared before our committee on judicial
branch November 2, 1961, and expressed his total lack of agree-
ment with the Missouri ABA plan. He said:

Advocates of the so called Missouri plan and other
similar plans forget that this was the method of selecting
judges both in England and on the continent of Europe for
centuries. They have a system in Russia and Cuba today
where a small clique selects the judges and influences their
decisions. Russia provides in its constitution for the same
freedoms and liberties we have here in the United States of
America. The reason we enjoy those liberties and they
do not is that we have a free judiciary, elected by the
people and subject only to the people to preserve them and
protect those rights and liberties.

He further said:

How many know that Michigan, in establishing its
judiciary, was one of the pioneers in leading the way
that was eventually followed by all states of our nation in
electing on party tickets the members of the judiciary.
Most states followed shortly thereafter.

He also said:

The Missouri plan includes only supreme court justices,

3 appellate courts, 2 circuits in the cities of Kansas City

and St. Louis. Others, although having the option, have

not seen fit to adopt it. Independence of the judiciary is
not obtained under the Missouri plan. The select commit-
tee, being few in number, is easily subject to pressures
from all sources, political and otherwise. Under it the
commission of attorneys and laymen would name a list of
judicial nominees, and the governor would pick from this
sacred list. If the committee was composed of friends of
the governor and knew whom the governor desired to
appoint, quite naturally they would put that individual on
the list. What happens if the governor refuses to appoint

a man to the vacancy until such time as the list is changed

to include someone he could in good conscience appoint

to such a sacred trust? After the appointment, in place of
being independent, the judge chosen would naturally be
beholden to the members of the committee.

In my opinion a good judge, a competent judge, a judge
who is conscientious in carrying out the responsibilities
of his office need not fear election by the people.

The state of Illinois has for many years elected justices of
its supreme court by districts, and I will not again burden you
with that because it was given to you this morning; the
testimony given before our committee. It is further significant
that the committee on court administration of the state bar
of Michigax, in its 1961 report published in the Michigan State
Bar Journal for September, 1961, at page 48, recommended :

. . . that the present system of nominating and electing
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supreme court justices be retained; the same provisions

to apply to judges of the intermediate court of appeals, if

the latter court be established by a new constitution.

This committee was chaired by Circuit Judge Noel Fox, and
included among its membership, Court Administrator Doyle,
Justices Edwards, Kavanagh, Souris, along with many other
circuit judges and eminent attorneys. No place in the report
did they favor an adoption of the ABA plan. Our committee
also had the benefit of the testimony of Judge Michael Carland,
and I believe that was referred to this morning.

Other witnesses before the committee on judicial branch
echoed the sentiments of the eminent witnesses I have quoted.
But let us look to another source, the testimony of those who
use our courts. As you all know, the state bar of Michigan,
in its efforts to be of service to this committee on judicial
branch of this convention, presented a questionnaire to its
membership. With reference to circuit judges, the bar voted
to retain the present Michigan system by a vote of 2461, and
for the ABA plan, 2237. With reference to the supreme court
Justices, 1,795 favored the present Michigan method, 531 favored
lifetime appointment by the governor, and 2,577 favored the
ABA plan. In evaluating these results, however, it must be
kept in mind that simultaneously, as was pointed out this
morning, strong argument was independently sent to the mem-
bers of the bar urging adoption or approval of the ABA plan.

With these facts before you, fellow delegates, I submit, 1,
that the nonpartisan principle of election is well established
and strongly favored by the voters of this state; 2, that there
is no such judicial corruption as would require the discarding
of this established system, and the institution of a blue ribbon
committee with subsequent appointment; 3, that the justices
of our supreme court, representatives of the association of
judges, and committees of the state bar of Michigan which
have had this subject under study, do not favor the adoption
of the ABA or any other appointive plan; 4, that the commit-
tee on judicial branch of this convention early in its delib-
erations voted 18 to 3 against any plan for appointment of
the judges of our courts; and 5, that this convention should
confirm the decision of this committee.

CHAIRMAN VAN DUSEN: On the amendment offered by
Messrs. Lawrence, Tubbs and Mrs. Judd, the Chair will recog-
nize the gentleman from Saginaw, Mr. Shackleton. Before
Mr. Shackleton begins, the Chair will advise that pursuant to
the request of Mr. Everett the question has been divided in
the following fashion: the first question which will be pre-
sented is the question of the use of the ABA plan for the
supreme court and intermediate appellate courts, which is the
language found on page 5 of your sheets. The second question
presented will be the use of this plan on a referendum in
counties, where it is used on a referendum basis for circuit
and probate courts only, which will be the amendment pro-
posed on page 4, from which certain words will be stricken;
those words being “any reference to justices of the supreme
court or judges of the court of appeals.” When we get to that
point, the secretary will read the amendment, but the Chair
thought it may be helpful to you to know in advance in what
fashion the question will be presented.

Mr. Shackleton.

MR. SHACKLETON: Mr. Chairman, a short statement, if
I may, and a question through the Chair to Mr. Lawrence.
We have been told there are less than 8,000 lawyers in the
state. That is less than 1/1000 per cent of the state population.
Mrs. Judd has told us that there are 2 organizations which
support the proposed amendment now, each of which combined,
or the 2 combined, do not have as many members in their
membership as the bar association. My question to Mr. Law-
rence, please: what evidence do you have from within Mich-
igan that the average citizen, or particularly the average
voter, has in the least, an interest in what the bar association
thinks or what their polls indicate?

CHAIRMAN VAN DUSEN: Mr. Lawrence.

MR. LAWRENCE: Mr. Shackleton, either I misunderstood
you or you misunderstood some figures. It is my understanding
there are in the neighborhood of 9200 attorneys in the state. I
don’'t know whether it makes too much difference in your per-

centages, but I will say that there are considerably more than
1,000 attorneys.

MR. SHACKLETON: No. I think I said 8,000.

MR. LAWRENCE : It sounded like a thousand here.

MR. SHACKLETON: One-thousandth of one per cent of
the population.

MR. LAWRENCE: Mr. Shackleton, you have asked a diffi-
cult question to answer. I will try to answer it. It is difficult
to answer because some of this is not documented. Over g
period of about 12 years I have received a number of letters.
My file contains numerous editorials, particularly shortly after
judicial elections, not confined entirely to Wayne county, but
primarily from Wayne county. Those letters, received by the
state bar in many cases and forwarded to me, indicate an
interest on the most part of the people who do not come into
court all the time or frequently, the way attorneys do, and
who aren’t familiar with the court, but have been perturbed
at the fact that they have been asked to vote for candidates
of whom they have no knowledge.

The situation could be compared to that which we faced
when we ran for office where, in spite of the efforts of our 2
major political parties, it seemed impossible to get a large
segment of the voters out to vote, and yet I have felt, really
have felt — and I think others agree with me — that the peo-
ple were interested in this constitutional convention. I think
that they felt one way or the other about it. But they were
asked to vote on something that they didn’t understand and,
as a result, they felt that way about the candidates.

I have 2 ballots here, 2 sample ballots. One is this ballot
in Wayne county, the Democratic primary in 1935, that
brought about much of the change. I don’t know that it is
possible to see it around this room, but there were 18 candi-
dates to be selected, and on that list — that is, they were to
run in the finals. This was just the preliminary heat, so to
speak. On that page there are 181 candidates. You can go
down through the list of those candidates, you see similar
names. If anybody presented a thing like that to me in the
ballot box when I went to vote, I think I would walk out.
After that ballot there were numerous letters received. There
were numerous editorials and articles in the papers. As a
result of that an effort was made to correct it by making the
election nonpartisan, and by putting in the incumbency desig-
nation. However, in the biennial spring election of April 6,
1959, the last general judicial election in Wayne county at
which there were candidates for the supreme court, circuit
court, recorders and common pleas, the voters who went into
the voting booth —and I believe in Detroit now it is all by
machine — were faced with a ballot that had 63 candidates
on it for the positions. Now, it is when the voters have
received these that — when these situations have arisen — the
letters have come into the bar and the editorials have appeared
in the papers.

That is all I can tell you about it.

MR. SHACKLETON: One further question, Mr. Chairman,
please. You have indicated you have had letters or editorials
indicating dissatisfaction. Did any of them indicate a prefer-
ence for appointments?

MR. LAWRENCE: I would say not. That is, that wasn't
the objection.

CHAIRMAN VAN DUSEN: The Chair will recognize the
chairman of the committee, Mr. Danhof.

MR. DANHOF: Mr. Chairman, in response to some state-
ments made by Mr. Lawrence, I think Mr. Iverson covered
some of them, but I should say for the members of this com-
mittee that this plan was seriously considered. It was not
only expounded by the several justices of this state, but bY
the national spokesman for the plan, Mr. Glen Winters. I do
not know how they could have had further or more detailed
or forceful spokesmen than those 2.

As Mr. Iverson stated, the committee not only rejected an
appointment system, but took a particular ballot on the ABA
plan, and it was the overwhelming vote of the majority of the
committee that there was no real need for a change, and that
the people should have the voice in selecting the justices of the
supreme court. It was pointed out, and rightly so, that the
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courts are not necessarily just for the attorneys, but that they
are for the people, and that Michigan historically has taken
a lead in the nonpartisan election of judges, be it on a local
trial level or the justices of the supreme court. We con-
sidered the plan, and we had numerous spokesmen for it, and I
say Mr. Lawrence is being completely consistent, and he ad-
vised me very early that this was the only plan he would
vote for, and regardless of what the committee came out with
he would not approve it, and if we did not come out with the
ABA plan he would present this as either an amendment, as
a minority or, as he has, an amendment by getting 2 co-
sponsors. The same is true of Mr. Tubbs.

I can only state that the committee considered it. We believe
the people should have the right to vote upon the election of
supreme court justices. Therefore, I would urge the rejection
of the amendment.

CHAIRMAN VANDUSEN: On the amendment, the Chair
will recognize Judge Dehnke.

MR. DEHNKE: Mr. Chairman and delegates, every day
we are reminded that a lot depends upon the point of view,
and that reminded me of a story a friend of mine recently
told me. He said last summer he overheard a conversation
between 2 house flies. They were discussing the idiosyncrasies
of these creatures that call themselves people. Said one fly
to the other, “Look at those crazy people. Here they spend
all that money building ceilings and then they walk on the
floor.” (laughter)

I would like to emphasize just one point that I think is
important in connection with the proposal. The clinching argu-
ment in favor of this plan is supposed to be that it will take
the selection of judges out of politics. I think on analysis
this is the very thing it does not do, because it leaves the
appointment eventually and ultimately to the governor, where
under the current practice politics becomes the controlling con-
sideration. It starts with a nominating committee. Here we
have a nominating committee called upon to select 3 nominees,
and the first thing they say to each other is, “We have got
to take at least one from the governor’s party or else we will
be accused of playing politics.” And, of course, that particular
nominee automatically becomes assured of the appointment.
The choice is limited? Is it in fact? The governor cannot be
compelled to name any of the nominees. He can hold it up
and refuse to act until a new list is submitted which eventually
contains the name of the person he wanted in the first place.
That is exactly what happened at least once in the state of
Missouri.

I wonder, as I have said to you privately before, whether
we're not making a mistake in concentrating all of our
thinking on lawyers and judges, and forgetting about the
jury. To me this is the least acceptable of the so called
appointive plans. Thank you.

CHAIRMAN VAN DUSEN: Mr. Danhof.

MR. DANHOF: Mr. Chairman, I made inquiry regarding
the number of people asking to speak. I had hoped that we
might get a vote on this particular amendment before I re-
quested the committee to rise. I understand there are 3 on
the list.

CHAIRMAN VAN DUSEN: The Chair would advise that
he has at the moment Messrs. Hodges, Ford, Leibrand and
Lawrence seeking recognition.

MR. DANHOF: If these people could make it short and
if we could get on, I would like, if possible, to take a vote,
but if we will be here too long, why, we would have the
committee rise. Shall we try for another 2 minutes?

CHAIRMAN VAN DUSEN: The Chair recognizes Mr.
Hodges.

MR. HODGES: Mr. Chairman, I am going to address my
remarks to the laymen in the audience, since it seems to be
the popular thing for attorneys to do. As an attorney I vote
in the bar polls along with the rest of the attorneys, and
seldom do I seem to win. Yet when I go to the polls and vote
with the rest of the people, I seem to do pretty well. So for
that reason I would be, out of hand, opposed to the present
plan that is being proposed.

I think what we have got to realize here is that attorneys,
besides being experts in the legal field, are also individuals
with biases and prejudices the same as anyone else, and that
a majority of attorneys, by the very reason they are profession-
al men, are of a certain economic status, and even, to a certain
degree, a majority with the same philosophical sense, and it
seems to me you can never divorce your philosophy and your
economics from your expertise, and for this very reason I
think that all the people, since it is all the people who are
being judged in the last analysis by our judiciary, should have
a voice in selecting their judiciary. For that reason I stand
opposed to this amendment.

CHAIRMAN VAN DUSEN: The Chair recognizes the gentle-
man from Taylor, Mr. Ford.

MR. FORD: I rise to oppose the amendment. I want to say
that Don Lawrence has been honest and straight forward in
his preparation. He makes no bones about the fact that
this is the culmination of 12 years of work on his part, as a
member of the very influential committee of the state bar to
bring the Missouri plan to Michigan. He has consistently
maintained his position from the beginning, and although we
disagree with him, we know him, respect him for his integrity
and for the sincerity with which he presents his plan to us.

However, I think it is a misnomer to call it the Missouri
plan, because it really isn’t. In Missouri, when they adopted
this, they discovered that they had so worded it—and Mr.
‘Winters indicated to us that this was done by mistake — that
it was found to be a local option provision. In other words,
each county has the option of continuing to elect its judges or
accepting the so called Missouri plan for selection. In those
2 counties where they had very vicious situations arising out
of machine politics and a lot of scandal the people were ready
for almost anything that offered relief from it, and they
accepted it. As a matter of fact, I don’t think it is quite
correct to say it is in 2 counties, because I understand in
St. Louis county it applies within the city of St. Louis but
not with respect to the county at large. I am not positive of
that, but this is my understanding. It has been in effect in those
2 places in Missouri for 20 years, and no other part of the state
has seen fit to adopt it.

Mr. Winters, the foremost exponent of this plan, admits
that they have tried consistently and they have never ceased
to urge upon the people of Missouri that this is working so
wonderfully in Kansas City and St. Louis that everybody
ought to have it, but the people of that state have not seen
it as any great improvement; at least they haven’t seen it as
a great improvement to the extent where they have been
willing to vote to give up their right to select the judges at
the ballot box.

This matter has been debated by lawyers and nonlawyers
for many years, and I think every lawyer goes through a
metamorphosis on this question, at least the younger ones of
us here. We get brainwashed about this in law school, and you
don’t realize to what extent until you get out and get involved
ever so slightly in politics by becoming a con con delegate.
I think that if you take a poll of college professors, law school
professors, that you would come up with almost a 99 per cent
yes vote for the Missouri plan. I am getting chuckles from one
back here now.

College professors have a strange and almost morbid
fascination for the appointment of judges, because very frankly
they just don’t have very much confidence in the average
voter. Now, for many reasons they don’t go out and openly
say it, but what they really are motivated by is the strong
opinion that the citizens are not smart enough to determine
their own affairs. In other words, strange as it may seem, the
professors charged with the duty of teaching the young people
of this country to support the constitution do not really believe
in democracy in its pure sense because they feel there are
some things you ought to take away from the people because
they are not smart enough to handle them. One of them is the
selectioni of judges. By the same token, college professors and
law students, not having been continually exposed to the courts
as litigants and practicing attorneys interested in the outcome
of a case, have a tendency to pick at the courts, perhaps a little
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bit more than the rest of us, and they become dissatisfied
with what they consider to be less than 100 per cent efficiency,
and they point with terrible disdain at the occasional judge
who doesn’t measure up to their standards. But when you
talk to the attorneys who are actually fighting it out from
day to day in the practice of their profession, I don’t think
you will find a lot of attorneys criticizing the quality of our
bench. Quite the contrary. I find that in my area, at least,
in talking with my contemporaries, they are pretty generally
satisfied across the board. There are exceptions, of course.

To finish this up, I would like to read from the Rotarian
magazine for June of 1961, where this matter was debated
by 2 prominent attorneys, this very brief paragraph:

Recent authoritative views on this question voiced by
some members of the bar may be reduced to 3 basic
goals which they allege are wanting in the elective
system — namely, how to select the best qualified men
for the position of judge, how to get them on the bench,
and how to keep them there. These authorities simply
beg the question when they gratuitously conclude and assume
that the first goal — the selection of qualified men — can-
not possibly be attained through the elective method, and
thus, inferentially and without proof, sanctimoniously
attack the integrity and fidelity to their trust of the leaders
of both political parties who nominate judicial candidates.
There is one other observation which should cheer the non-

lawyers up just a little bit, because this fellow writing the
article is a prominent attorney with more than 20 years practice
before the appellate courts in Illinois, and since he is taking
a little jibe at the lawyers I thought it was too good to pass
up for the benefit of my nonlawyer friends. He is discussing
the Missouri plan and the selection commission which con-
sists of eminent members of the bar, who, perish the thought,
have no prejudices and I assume no emotions, and are perhaps
even neutral about the taste of food and sex, I suppose.

The contingent from the bar association does not reflect
the sentiment of the lawyers in the state, let alone the
people . . ..

And this is important, and this is something that you have to
realize as nonlawyers, because occasionally I have nonlawyer
friends who assume that because I am a member of the
bar I subscribe to the philosophy enunciated by the very small
minority that Mr. Lawrence, himself, alluded to.

Most bar associations are controlled by powerful minor-
ities, usually aligned with large firms and vested inter-
ests . ...

Excuse me, Mr. Chairman.

CHAIRMAN VAN DUSEN: Guilty on both counts, Mr.
Ford.

MR. FORD: I will try to be more careful and edit this a
little.

. . who guide the policy of the association in conformity
with their respective philosophies. Secondly, the vast
majority of lawyers are informed of the qualifications of
judges purely through heresay, similar to the laymen, for
the reason that comparatively very few members of the
bar are ever involved in courtroom litigation.

You might get an interesting reaction if you took a poll
of the first 200 lawyers that you find in the phonebook to find
out when was the last time they appeared in front of a jury
or in an actual trial before a judge in a court. It might be
quite surprising to the laymen just what statistics you will
discover. This is particularly true in the big cities.

Also, the values of the bar are not necessarily identical
with the values of the people whom courts must serve.
This is only to suggest that what lawyers value in each
other and in judges may not be the same as what a lay-
man values in his judge.

And he finally concludes this by saying:

This is not to say that bar associations do not serve
the legal profession, the courts, and the communities in
many other areas; but just as students should not have
the right: to vote concerning the selection or retention of
their teachers, so also the lawyers should not have the

right to turn the selection or retention of judges into a

popularity contest.

CHAIRMAN VAN DUSEN: The gentleman from Bay City,
Mr. Leibrand.

MR. LEIBRAND: Mr. Chairman, the debate is going to
my satisfaction, so I will yield to the next speaker.

CHAIRMAN VAN DUSEN: The gentleman from Ypsilanti,
Mr. Lawrence.

MR. LAWRENCE: I will make this as brief as possible.
Let me tell you, there is an axiom that if you advocate judicial
reform you must not be shortwinded. It takes a long time.
Judicial reforms have been and should be done deliberately,
and changes should not be made without full discussion and
consideration. I do, however, want to speak to the laymen.
I want you to know that I say this sincerely, in view of some
remarks that were made by Judge Dehnke, that the courts
were not solely for the lawyers, and we have forgotten the
jury. Please believe me when I say this to you, that it is in
an effort to see that our clients get justice that the bar as a
whole is interested in seeing the best possible courts. The bar
is not interested in running the courts. At least I have not
found that to be the case. But the members of the bar are
concerned when they feel that their clients do not receive the

. best treatment, the best considered opinions; and I think that

the bar of Michigan would have been remiss in its duty to the
people of this state and to this convention, if it were not
interested in doing what it can to improve the system, and I
think you people, as laymen, have a right to look to the
members of the bar, because of their familiarity with the
courts, to advise and recommend to you. I don’t think it is
presumptuous on the part of the bar. I think you have a right
to expect the bar to do it.

But don’t be fooled into thinking that you have an elected
bench in Michigan. As you people who come from throughout
the state think of your judges, both probate and circuit, and
how many of them in your counties originally got on the bench
by election, I'll venture that there are very few of you who
know of judges in your circuits who, in your own counties,
came on the bench originally by election. We have an appoint-
ment system without any responsibility whatsoever, followed
by an election, which is, of course, the situation with the
ABA plan. And let me call to your attention again that 5
out of 8 members of our present supreme court originally
came on the bench by appointment. Thirteen out of 18 of the
Wayne county circuit judges originally came on the bench
by appointment; 8 out of 10 of the recorders judges, the
same way, and 7 out of 9 of the common pleas judges. So
don’t believe it when you are told you have an elective system.

CHAIRMAN VAN DUSEN: The gentleman from Bad Axe,
Mr. McAllister. The Chair would advise there are just 2
speakers seeking recognition, of whom Mr. McAllister is the
first.

MR. McALLISTER: I oppose this amendment first, because
the people of my area are opposed to it 5 to 1. Second, I am
opposed to this amendment because it is based on the fact
that the people are too ignorant to make a determination
themselves. I am also against it because it is an appointive
trend. It seems that a considerable number of people seem
to think that everybody should be appointed. We won’t have
any political system if this continues. In fact, everybody will
be appointed, and we will have no political party at all
I recommend that the amendment be defeated.

CHAIRMAN VAN DUSEN: The gentleman from Detroit,
Mr. Faxon.

MR. FAXON: Following the path of solicitor Farnsworth
here, I have heard so many fine appeals from the lawyers to
the nonlawyers in the convention that I am much moved by
all this talk to at least make one comment. I am sorry that
we already concluded the educational article, because I
think that if we could have generated such a strong feeling
among the members of the teaching profession here for the
selection of teaching officers in the state we might get some-
thing different in that line. I should think that the teachers
might like to select their superintendent.
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A DELEGATE: Point of order.

CHAIRMAN VAN DUSEN: Mr. Faxon, a point of order has
peen raised —

MR. FAXON: Yes, I just want to comment on one thing,
if you will forgive me. I have kept quiet on this judicial
article for several days, and Mr. Hoxie has been needling me
all the time on this, but the argument has been advanced on
this argument that we have had judges appointed, and what
we have now is political consideration in the selection of the
judges. I was sitting here thinking that it is unfortunate
that this has to occur; that perhaps it might be in line for
judges when they take office to sign an oath that during the
next 8 years they will not get sick, they will not die, they
will not leave office for any reason. I can’t understand why
the objection to appointment of a judge if he can’t finish out
his term of office. I fail to see that this represents any valid
argument for changing the system insofar as this method
of selection is concerned.

And I wish to make one final comment, and I think this is
the impression that has been given me here. Under this
plan a blue ribbon committee consisting of members of the
professions are going to make the selection. I think our
experience in this country has been largely that of respect
for the people to make these decisions and not turning it over
to any private group. I, for one, wouldn’t want to see the
educational function turned over to teachers, even though I
am a teacher, and I wouldn’t want to see the judicial function
turned over to lawyers. I feel that the ultimate judgment
and the wisdom of the people has in our past proved the best.

CHAIRMAN VAN DUSEN: The question is on the amend-
ment offered by Messrs. Lawrence, Tubbs and Mrs. Judd.
Pursuant to the request of Mr. Everett the amendment has
been divided. We will put first the portion of the amendment,
which is most easily found by turning to page 5 of your list
of amendments under item 2 dealing with the use of a method
of selection for justices of the supreme court and judges of the
court of appeals. The secretary will read the portion of the
question on which the vote is now to be taken.

SECRETARY CHASE: This is on page 5 of the pending
amendments to Committee Proposal 91, item 2 on the page.
This portion of the amendment reads as follows:

1. Amend page 2, following line 24, by inserting section g,
to read as follows:

“Sec. g. A vacancy in the office of justice of the supreme
court or judge of the court of appeals shall be filled by the
governor from a list of 3 nominees presented to him by a
judicial nominating commission. If the governor should fail
to make an appointment from the list within 60 days from the
day it is presented to him, the appointment shall be made by
the chief justice or the acting chief justice from the same
list,

At the next general election following the expiration of 3
vears from the date of appointment, and every 10 years there-
after so long as he retains his office, every justice and judge
so appointed shall be subject to approval or rejection by the
electorate. The electorate of the entire state shall vote on the
question of approval or rejection.

There shall be a judicial nominating commission for the
supreme court and the court of appeals. Each judicial nominat-
ing commission shall consist of 7 members, one of whom shall
be the chief justice of the state, who shall act as chairman.
The members of the bar of the state shall elect 3 of their num-
ber to serve as members of said commission, and the governor
shall appoint 3 citizens, not admitted to practice law before
the courts of the state. The terms of office and compensation
for members of a judicial nominating commission shall be fixed
by the legislature, provided that not more than 1/3 of a com-
mission shall be elected in any 3 year period. No member of
a judicial nominating commission shall hold any other public
office or office in a political party or organization and he shall
not be eligible for appointment to a state judicial office so long
as he is a member of a judicial nominating commission and for
a period of 5 years thereafter.”.

CHAIRMAN VAN DUSEN: The question is on the amend-
ment as read. Division has been requested and the demand

supported. Those in favor of the amendment will vote aye.
Those opposed will vote no. The question, for the benefit of
the late comers, is that portion of the amendment offered by
Mr. Lawrence dealing with the appointment of justices of the
supreme court and judges of the court of appeals. All those in
favor of the amendment will vote aye; those opposed will vote
no. Have you all voted? If so, the secretary will lock the
machine and tally the vote.

SECRETARY CHASE: On the adoption of the amendment, -
the yeas are 25, the nays are 91.

CHAIRMAN VAN DUSEN: That portion of the amendment
is not adopted. The question now is upon the second portion of
the amendment offered by Messrs. Lawrence, Tubbs and Mrs.
Judd, which you will find on page 4 of your pending amend-
ments. The portion of the question is that dealing with the
method of selection of judges of the circuit court and of the
probate court in counties voting to adopt the system. On that
question, do you seek recognition, Mr. Everett?

MR. DANHOF: Point of order, Mr. Chairman.

CHAIRMAN VAN DUSEN: Mr. Danhof.

MR. DANHOF: Is there anything before this committee
which yields itself to the consideration of selection of circuit
court judges? To my knowledge the only matter before us is
the selection of supreme court judges. We have not yet reached
that point.

CHAIRMAN VAN DUSEN: The amendment which was
offered by Messrs. Lawrence, Tubbs and Mrs. Judd dealt with
both the selection of justices of the supreme court and judges
of the court of appeals, and with the permissive use of the same
system for the selection of judges of the circuit court and the
probate court. The question was, pursuant to the request of
Mr. Everett, divided, and we therefore have before us at this
time the second portion of the amendment offered by Mr.
Lawrence and his associates.

MR. DANHOF: You would rule that it is germane, then,
Mr. Chairman?

CHAIRMAN VANDUSEN: In its original form it was
clearly germane, and the Chair doesn’t think the division of the
question would suffice to rule the remaining portion out of
order at this time, Mr. Danhof. Mr. Everett.

MR. EVERETT: Mr. Chairman, I asked to have this
divided because it seems to me 2 separate, distinct questions
were presented. On page 4, the last paragraph on that page,
the second line of the paragraph reads thus:

There shall be a judicial nominating commission for each
circuit court and each probate court, in each county or
circuit which has by a referendum vote of the electors
therein authorized the creation of such a judicial nominat-
ing commission.

The other section, of course, relates to the supreme court and
the intermediate court of appeals. To my mind, if such a ref-
erendum were held in my county I would vote against it and
oppose it, but I still think it ought to be in the constitution.

We have had. a great deal of talk here about the people
want this and the people don’t want that, and all this says is
that the people can get exactly what they do want by voting
for it. I think it gives a degree of flexibility to the constitution
which it should have. I think it gives to local governmental
units the right to select for themselves how they will select
their judges. I would hope that they wouldn’t use it, but I
don’t think this convention should deprive them of the right
to have it if they want to use it.

CHAIRMAN VAN DUSEN: The question is on this portion
of the Lawrence amendment, which the secretary will read.

SECRETARY CHASE: The amendment has now been, by
the division, revised so that it reads as follows:

1. Amend page 2, following line 24, by inserting section g,
to read as follows:

“Sec. g. For all courts of record for which a judicial nom-
inating commission is provided, a vacancy in the office of
judge shall be filled by the governor from a list of 3 nominees
presented to him by a judicial nominating commission. If the
governor should fail to make an appointment from the list
within 60 days from the day it is presented to him, the appoint-
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ment shall be made by the chief justice or the acting chief
justice from the same list.

At the next general election following the expiration of 3
years from the date of appointment, and every 10 years there-
after so long as he retains his office, every judge so appointed
shall be subject to approval or rejection by the electorate. In
the case of a judge of the circuit court or of the probate court
the electorate of the county or circuit in which the court to
which he was appointed is located shall vote on the question
of approval or rejection.

There shall be a judicial nominating commission for each
circuit court and each probate court, in each county or circuit
which has by a referendum vote of the electors therein author-
ized the creation of such a judicial nominating commission.
Each judicial nominating commission shall consist of 7 mem-
bers, one of whom shall be the chief justice of the state, who
shall act as chairman. The members of the bar of the state
residing in the geographical area for which the court sits shall
elect 3 of their number to serve as members of said commis-
sion, and the governor shall appoint 3 citizens, not admitted to
practice law before the courts of the state, from among the
residents of the geographical area for which the court sits.
The terms of office and compensation for members of a judi-
cial nominating commission shall be fixed by the legislature,
provided that not more than 1/3 of a commission shall be
elected in any 3 year period. No member of a judicial nominat-
ing commission shall hold any other public office or office
in a political party or organization and he shall not be eligible
for appointment to a state judicial office so long as he is a
member of a judicial nominating commission and for a period
of 5 years thereafter.”.

CHAIRMAN VAN DUSEN: The question is on the amend-
ment as read. Mr. Danhof.

MR. DANHOF': Point of order, Mr. Chairman. Before this
committee at this time is a proposal pertaining to the supreme
court, Committee Proposal 91. That is all that is before this
committee at this time. That is all that we have been dis-
cussing. The circuit court is dealt with in Committee Proposal
93, A proposal pertaining to the circuit court. I therefore state
that the matter for consideration at this time, Mr. Chairman,
is out of order.

CHAIRMAN VANDUSEN: Mr. Danhof, your point of
order would be very well taken if the amendment had been
offered separately. Because it was offered as a part of an
amendment dealing with the supreme court and the court of
appeals, the Chair will rule it is germane. However, the Chair
might suggest that since its consideration might more appro-
priately be deferred until we are dealing with the circuit
court and probate court, Mr. Lawrence might be willing to with-
draw it. If Mr. Lawrence does not choose to withdraw it,
however, the Chair will rule it is in order.

MR. DOWNS: Mr. Chairman, I have a motion to make if
it is in order.

CHAIRMAN VAN DUSEN: State your motion, Mr. Downs.

MR. DOWNS: I move that consideration of this matter be
postponed until Committee Proposal 93 is before the committee
of the whole.

CHAIRMAN VAN DUSEN: Mr. Secretary, is the motion in
order? The motion is in order. The question is on the motion
of Mr. Downs that further consideration of the second half of
the Lawrence amendment, the portion which was just read,
be deferred until Committee Proposal 93 is before the com-
mittee of the whole.

MR. DOWNS: Mr. Chairman, the purpose for this, I think,
is rather obvious. I think in discussing the circuit court and the
probate court we should bave the advantage of hearing the
report of the committee and then discuss this at the more
appropriate juncture.

CHAIRMAN VAN DUSEN: Any further discussion on the
motion? Mr. Danhof?

MR. DANHOF': I think that is entirely proper.

CHAIRMAN VAN DUSEN: All in favor of the motion will
say aye. Opposed, no.

The motion prevails. Mr. Danhof.

MR. DANHOF: Mr. Chairman, I move the committee do
now rise.

CHAIRMAN VANDUSEN: Mr. Danhof moves that the
committee do now rise. Those in favor say aye. Those opposed,
no.

The motion prevails, and the committee will now rise.

[Whereupon, the committee of the whole having risen, Presi-
dent Nisbet resumed the Chair.]

PRESIDENT NISBET: Mr. Van Dusen.

MR. VANDUSEN: Mr. President, the committee of the
whole has had under consideration one section of one proposal,
of which the secretary will give a more detailed report.

SECRETARY CHASE: Mr. President, the committee of
the whole has had under consideration Committee Proposal 91,
has considered certain amendments thereto, and has come to
no final resolution thereon. This completes the report of the
committee of the whole.

PRESIDENT NISBET: Announcements.

SECRETARY CHASE: The committee on style and draft-
ing will meet in room K this evening at 8:00 o’clock. William
B. Cudlip, chairman.

‘We have the following requests for leave: Mr. Norris wishes
to be excused from tomorrow morning’s session and Mr. Mar-
shall wishes to be excused from the sessions of Thursday and
Friday of this week as his wife is going into the hospital for
surgery.

PRESIDENT NISBET: Without objection, the leaves are
granted.

The Chair recognizes Mr. Hoxie.

MR. HOXIE: Mr. President, point of information. Rela-
tive to the time for reconsideration of a provision defeated in
the committee of the whole, my question is, does the time start
to run presently — and I am referring to the Prettie provision
—or does the time start to run following the completion of the
consideration of the entire proposal?

PRESIDENT NISBET: Mr. Chase, do you want to answer
that question?

Mr. Hoxie, the opinion is that the motion for reconsideration
must be made today or tomorrow. Mr. Leibrand.

MR. LEIBRAND: Mr. President, under what rule is that
ruling you made?

PRESIDENT NISBET: Rule 53, Mr. Leibrand. The Chair
recognizes Mr. Lundgren.

MR. LUNDGREN: Mr. President, I move that the Webster
debating society adjourn.

PRESIDENT NISBET: The question is on adjournment.
Those in favor say aye, opposed, no.

We are adjourned until tomorrow morning at 9:30.

[Whereupon, at 5:15 o’clock p.m., the convention adjourned
until 9:30 o’clock a.m., Wednesday, February 28, 1962.]
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EIGHTY-NINTH DAY

Wednesday, February 28, 1962, 9:30 o’clock a.m.
PROCEEDINGS

PRESIDENT NISBET: The convention will please come
to order.

Our invocation this morning will be given by the Reverend
Fredrick Brownell of St. Paul’'s Episcopal Church, Jackson.
Reverend Brownell happens to be the pastor of Berry Beaman’s
church. We are glad to have him here this morning.

REVEREND BROWNELL: Let us pray. Most gracious
God, we humbly beseech Thee, as for the people of the state
of Michigan in general, so especially for this constitutional
convention in meeting assembled ; that Thou wouldst be pleased
to direct and prosper all their consultations, to the advance-
ment of Thy glory, the good of Thy church, the safety, honor
and welfare of all 'Thy people in the state of Michigan; that
all things may be so ordered and settled by their endeavors,
upon the best and surest foundations; that peace and hap-
piness, truth and justice, religion and piety may be established
among us for all generations. These and all other necessaries,
for them, for us, and Thy whole church, we humbly beg in
the name and mediation of Jesus Christ, our most blessed
Lord and Savior. Amen.

PRESIDENT NISBET: The roll eall will be taken by the
secretary. All present please vote aye. Have you all recorded
your presence? If so, the secretary will take the roll.

SECRETARY CHASE: Mr. President, a quorum of the
convention is present.

Prior to today’s session, the secretary received the following
requests for leave: Messrs. Heideman and Marshall; from
today’s session. Mrs. Davis called in; Mr. Davis has the flu
and wishes to be excused indefinitely.

PRESIDENT NISBET: Without objection, the requests are
granted.

SECRETARY CHASE: Absent with leave: Mr. Davis, Miss
Hart, Messrs. Heideman, Marshall, Mosier, Norris and Perras.

Absent without leave: None.

[During the proceedings the following delegates entered the
chamber and took their seats: Messrs. Norris and Perras.
Mr. Balcer, having been excused for a portion of the day’s
session, reentered the chamber and took his seat.]

PRESIDENT NISBET: Report of. standing committees.

SECRETARY CHASE: None.
PRESIDENT NISBET: Select committees.
SECRETARY CHASE: None.
PRESIDENT NISBET: Communications.

No communications.

Second reading.

Nothing on that calendar for today.
Motions and resolutions.

No resolutions on file.

Unfinished business.

SECRETARY CHASE:
PRESIDENT NISBET:
SECRETARY CHASE:
PRESIDENT NISBET:
SECRETARY CHASE:
PRESIDENT NISBET:

SECRETARY CHASE: None.
PRESIDENT NISBET: Special orders.
SECRETARY CHASE: None.

The Chair recognizes Mr. Leibrand.
President, may I make a parlia-

PRESIDENT NISBET:

MR. LEIBRAND: Mr.
mentary inquiry?

PRESIDENT NISBET: You may.

MR. LEIBRAND: Yesterday afternoon in the committee
of the whole there was under consideration section g of Com-
mittee Proposal 91 relating to the district plan for the selection
of supreme court and appellate judges. The committee of the
whole passed the Ford amendment which deleted section g.
As I understood the ruling of the chairman of the committee
of the whole, the action in passing the Ford amendment would

preclude direct consideration in the committee of the whole
of the district plan as contained in section g. What I inquire
about at this time, Mr. President, is what effect that action
of the committee of the whole will have on section g when
Committee Proposal 91 reaches the whole convention. Will we
still, then, be precluded from considering the merits of section
g, the district plan?

PRESIDENT NISBET: Mr. Leibrand, when the committee
of the whole rises, the question will be then on agreeing to
the amendment as adopted by the committee of the whole
yesterday.

MR. LEIBRAND: And if the convention agrees upon the
Ford amendment, then the convention will be precluded from
considering the merits of section g of the majority report;
is that the ruling?

PRESIDENT NISBET: If the Ford amendment is voted
down, then the judicial branch committee’s report is the
report of the committee of the whole.

Also, in addition to that, Mr. Hoxie asked for an interpre-
tation yesterday on reconsidering. That is given further
explanation on page 683 of today’s journal.

MR. LEIBRAND: I saw that, Mr. President. But let’s
take the converse of that. Let us assume that the Ford
amendment is approved by the convention. Then do I under-
stand the ruling will be that this convention cannot consider
section g of the majority report?

PRESIDENT NISBET: If the Ford amendment is ap-
proved by the convention as reported from the committee of
the whole, then the only way the district plan could be
presented again would be to have some revision of that
plan offered as an amendment.

MR. LEIBRAND: It could not, then, be considered in its
present form by the convention as a whole?

PRESIDENT NISBET: No, it could not, because it has
already been defeated by the Ford amendment.

MR. LEIBRAND: Thank you, Mr. President.

PRESIDENT NISBET: General orders. The Chair recog-
nizes Mr. Van Dusen.

MR. VAN DUSEN: Mr, President, I move that the con-
vention resolve itself into committee of the whole for the
purpose of consideration of matters on the general orders
calendar.

PRESIDENT NISBET: The question is on the motion
of Mr. Van Dusen. Those in favor say aye, opposed, no.

The motion prevails.

[Whereupon, ‘Mr. Van Dusen assumed the Chair to preside as
chairman of the committee of the whole.]

CHAIRMAN VAN DUSEN: The committee will be in order.
When the committee last sat, we were considering section g
of Committee Proposal 91. The section as originally presented
had been stricken, but there are amendments as substitutes
for that section on the secretary’s desk.

For last previous action by the committee of the whole on Com-
mittee Proposal 91, see above, page 1325.

The next amendment in order of consideration would be
the amendment found on page 6 of your list of pending amend-
ments, offered by Mr. Lawrence. The Chair would ask Mr.
Lawrence at this time, in view of the fact that most of the
substance of the amendment found on page 6 was presented
and rejected by the convention yesterday, does Mr. Lawrence
desire at this time to insist upon offering his amendment?

MR. LAWRENCE: Mr. Chairman, I have consulted with
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the 2 other sponsors, and it is agreeable to withdraw the
2 amendments, if there are 2 left.

CHAIRMAN VAN DUSEN: The Chair believes, Mr. Law-
rence, there is only 1 left, and it will be withdrawn?

MR. LAWRENCE: Yes.

CHAIRMAN VAN DUSEN: Therefore, the secretary will
read the next pending amendment to section g of Committee
Proposal 91 if any there be.

SECRETARY CHASE: Mr.
amendment :

1. Amend page 2, following line 24, by inserting a new
section g to read:

“Sec. g. There is hereby created a committee on judicial
selection consisting of 6 members, 1 attorney and 1 layman
appointed by the governor, 1 attorney and 1 layman appointed
by the senate, and 1 attorney and 1 layman appointed by the
house. The committee on judicial selection shall fill all
vacancies on the supreme court which shall result in un-
expired terms. At the expiration of such term, the appointee
shall stand for reelection and shall be entitled to ballot
designation as an incumbent. The secretary of state shall
provide for a nonpartisan statewide primary election to
determine 1 other candidate to run against the incumbent.
When a full term vacancy occurs, the nominee of the com-
mittee on judicial selection may be opposed by the winner
of a nonpartisan statewide primary. Any supreme court
justice may nominate himself for reelection at the end of
his term.”.

CHAIRMAN VAN DUSEN: The question is on the amend-
ment offered by Mr. King, on which the Chair will recognize
Mr. King.

MR. KING: Mr. Chairman, at this time I would like to
withdraw this amendment with the proviso that I can re-
submit it at a later time.

CHAIRMAN VAN DUSEN: Mr. King’s amendment is with-
drawn. Are there further amendments to section g? Mr.
Danhof, do you desire to be recognized on section g? Mr.
Secretary, are there further amendments to section g?

SECRETARY CHASE: Mr. Kuhn has an amendment—

MR. KUHN: I am going to let that go to the body of
the proposal. I am waiting for the other appointive measures
to take their course, and then I will come in with this one.

CHAIRMAN VAN DUSEN: Mr. Kuhn's amendment is tem-
porarily withdrawn. Is there anything further pertaining to
section g? Mr. Danhof. .

MR. DANHOF: Mr. Chairman, according to the list previ-
ously furnished, there was an amendment offered by Messrs.
Yeager, Stamm and Everett. What has happened to that
particular one which is on the list that I have?

CHAIRMAN VAN DUSEN: According to the list in the
hands of the Chair, that is an amendment to section a, Mr.
Danhof.

MR. DANHOF: Was that to section a? Is that correct?

CHAIRMAN VANDUSEN: The amendment offered by
Messrs. Yeager, Stamm and Everett amends section a, page 1,
line 6, and so forth.

MR. DANHOF: In that case, Mr. Chairman, there being
no further amendment, I would move that further considera-
tion of Committee Proposal 91 be deferred, that it be passed
subject to recall at the pleasure of the chairman, and further,
that we delay consideration of Committee Proposal 92 and at
this time pass to consideration of Committee Proposal 93.

CHAIRMAN VAN DUSEN: Mr. Danhof moves that the
committee proceed to consideration of Committee Proposal 93.
Mr. Brown, on that motion.

MR. G. E. BROWN: Mr. Chairman, I would not like to
speak on this motion. If it is going to be passed without
objection, I do not wish to speak.

CHAIRMAN VAN DUSEN: Mr. Ford, do you desire to
speak on the motion?

MR. FORD: No, parliamentary inquiry. Is it my under-
standing that what we are doing is passing on from section g
and we are not passing section g by?

CHAIRMAN VAN DUSEN: That is the purport of Mr.
Danhof’s motion as the Chair understands it, Mr. Ford.

King offers the following

MR. FORD: We will return to this at the status when
the floor is open for amendments to section g?

CHAIRMAN VAN DUSEN: That is correct, Mr. Ford. Mr.
Yeager, do you desire to be recognized on the motion of
Mr. Danhof?

MR. YEAGER: Mr. Chairman, I would like to ask Mr.
Danhof if he would have any serious objection if we con-
sidered the federal plan amendment under section a at
this time.

CHAIRMAN VAN DUSEN: Mr. Danhof.

MR. DANHOF: No, Mr. Chairman, I would be perfectly
willing. If the sponsors of that wish to consider it at this
time, I have no particular objection.

CHAIRMAN VAN DUSEN: Do you withdraw your motion,
Mr. Danhof?

MR. DANHOF: In favor of Mr. Yeager’s request, I do.

CHAIRMAN VAN DUSEN: Mr., Danhof’s motion is with-
drawn. Mr. Brown, for what purpose do you rise?

MR. G. E. BROWN: Parliamentary inquiry, Mr. Chairman,
In the event there is an amendment which relates to both sec-
tions a and g as they appear in the committee proposal, but
which may in prior constitutions relate only to one section, is
it to be the ruling of the Chair that any portion that would
have been covered by the subject matter of Committee Pro-
posal 91, section g, would be out of order in consideration of
Committee Proposal 91, section a?

CHAIRMAN VAN DUSEN: The Chair will not rule in ad-
vance on amendments which may be offered, Mr. Brown. The
Chair would advise that if you have an amendment to section
a which you would like to offer, the Chair would be glad to
rule at that time, and that amendments, of course, will al-
ways be in order to the body of the proposal when consideration
of the several sections have been completed.

MR. G. E. BROWN: Thank you, sir.

CHAIRMAN VAN DUSEN: The Chair will advise that,
pursuant to the action previously taken in committee of the
whole, consideration of section a had been postponed until
completion of consideration of section g. Section g being
temporarily passed, without objection, we will now proceed to
section a.

SECRETARY CHASE: Messrs. Yeager, Stamm and Everett
have offered the following amendment :

1. Amend page 1, line 6, after “justices’” by striking out the
comma and “to be elected by the electors of the state. The
term of office shall be 8 years. Not more than 3 terms of office
shall expire at the same time.”, and inserting a period and,
“The governor shall, with the advice and consent of the sen-
ate, appoint the justices of the supreme court who shall hold
office during their good behavior. Justices in office on the
effective date of this constitution shall hold office for good be-
havior.”.

CHAIRMAN VAN DUSEN: The question is on the amend-
ment offered by Messrs. Yeager, Stamm and Everett, on which
the Chair will recognize Mr. Yeager.

MR. YEAGER: Mr. Chairman and ladies and gentlemen of
the committee, I would like to make a short statement on this
amendment and then yield the floor to Mr. Stamm for some
further remarks. It seems to me that in writing this section
we have 2 desirable goals. They are 1, that we provide a
system which will provide the most capable individuals to
serve in the highest court of the state; and 2, that we provide
a system which will permit the decisions of this court to be
influenced as little as possible by political considerations.
Please note that I said, as little as possible.

This amendment which is before us now provides that when
a vacancy occurs on the bench of the supreme court, that
vacancy will be filled by appointment of the governor, subject
to advice and consent of the senate, and such appointee shall
hold office during his good behavior. “Good behavior” is the
term used in the federal constitution and means, in effect, until
impeachment. This section applies, incidentally, only to the
gelection of supreme court justices and not of any of the lesser
court judges. As a layman, my concept of what a supreme
court of the state — or of our nation, for that matter — should
do is that it should make final statements on the interpreta-
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tions on questions of law; to make such statements based on
law, not other considerations. I believe this court should be
as far removed as possible from political influence. I don’t
believe this can be done by using the elective process.

When a judge runs for office, on what platform should he
run? I am going to make a fairer judgment than my opponent?
Or I am going to act in a way to please my political supporters?
Or, in essence, why should I be supported politically for this
office?

Now the question comes up, if a judge is appointed for life
does this take political considerations out of his decisions? I
think much more so than any system which requires him to
come up for election. If he is to come up and answer the
question, how did I support my political position?, isn’t it
logical that the answer to that question may reflect itself in
his work on the bench? I think this is a possibility. Even if it
were not so, there might be some feeling among people that
it might be so, and the confidence that people need to have
in the highest court of this state is a strong consideration.

We talk about election of judges but we really don’t mean
election because we stick on the proposition of the ballot
designation. What we are saying in effect is that we are to
have elections, but we provide guidance in the form of the
designation so that the voter will cast an enlightened vote and
so he will know who the incumbent is and so, in effect, will
trust the position of incumbency. To me this designation is a
poor form of reappointment in the form of a gimmick.

One of the common statements I find in the mail coming to
me here in the constitutional convention relating to the
judiciary is that most voters feel that they have no way of
knowing the qualifications of men running for judicial office
to be able to make a good sound judgment. They have to
rely on name identification and other things—and ballot
designations.

We have had much discussion in the convention on the ques-
tion of trusting the legislature. I think at this point we not
only need to trust the legislature, but I think we should think
in terms of trusting a governor. I honestly believe that any
governor with this responsibility will choose highly competent
people for this highest judicial post. You now have the ap-
pointive system without any advice or consent of anyone.
Most judges are appointed by one man only, the governor, to
fill vacancies. The appointive confirmation procedure has
worked very well at the federal level. At the federal level
we have had a vacancy occur on the average of every 8
or 9 years. This procedure also provides continuity and
stability at this court level. Now, some have said these
appointees, because they have no election, are not answerable
to the people and therefore become unresponsive. I for one
am not interested in having the membets of this court politi-
cally responsive. I only want them to make judicial decisions
on the basis of law and not political considerations.

In the interest of supreme court decisions as far removed
a8 possible from politics, I urge that you vote yes on this
amendment for the federal system for the selection of state
Supreme court justices in the state of Michigan.

I would like, Mr. Chairman, at this time to yield to Mr.
Stamm.

CHAIRMAN VANDUSEN: Mr. Yeager, would you yield
first to Mr. Lawrence for a question?

MR. YEAGER: Yes.

CHAIRMAN VANDUSEN: Mr. Lawrence.

MR. LAWRENCE: Mr. Yeager, I wonder if any consider-
ation was given to reducing the number of justices to 7 in
View of the fact that it appears at this time that there will
be an intermediate appellate court. Rather than increasing,
I wonder if any consideration was given to decreasing the
court by one?

MR. YEAGER: Well, speaking personally — I haven’t talked
to the other sponsors of the amendment —we, I am sure,
Would have no objections to decreasing the number. We ac-
cepted the number 9 because that was in the committee report
88 it came out, and for no other reason. Our amendment
Started after that figure was given in the report.

CHAIRMAN VANDUSEN: Mr. Yeager now yields to Mr.
Stamm.

MR. STAMM: It is with a certain amount of hesitancy that
I want to talk on a thing that is as important as the supreme
court. I, too, am a layman in this convention, but I think
I have had the happy experience of having been associated with
a section of our judicial system where I may sit as an observer
and watch the barristers and the jurists as they tangle with
the problems of law. I feel, too, that possibly our judicial
committee was weighted too much in favor of the barristers
and the jurists. I feel, too, that the people should have been
entitled to some representation as the courts were being re-
tooled and redesigned for all of Michigan, and I think it is
unfortunate sometimes that we in our profession or in our
business definitely have to represent that point of view be-
cause that is a thing that we know the most about. That is
the thing that we work with.

Now, I feel that here in this particular system we have a
system that has been tried and has been found to be a good
operation. We find generally very little criticism with the
operation of the federal system. In the federal system we do
take attorneys usually from general law practice and assign
them to our federal courts, and they know that once they
have received the appointment to the court, they are free from
outside political interference or influence. They are men who
have been tried, and we have found very few situations where
they have had to be removed from the bench. I think possibly
our judicial committee in their study of this particular problem
have been too much influenced by a contemporary situation
which may not become a problem for the future. It seems to
me that through this system we are providing a system that
has been proven and should work within the state of Michigan.

In this convention we hear the old cliche of the people’s
choice. You and I who have been active in a political party
know that when it comes to selection of candidates for the
judicial system in our state, the people’s choice is not con-
sidered as much as it is a matter of finding a candidate that is
expedient and that possibly can win an election rather than
someone who has the legal training and the legal mind that
can fit into the position of a justice of our supreme court. I
would like to feel that here we are going to represent the
people who have entrusted us to work out a document in this
convention that will provide a court in this state that will truly
be a supreme court.

I did not come here with a prepared speech. I hastily
scribbled some notes this morning because I didn’t realize that
we were going back to section a as soon as we were. But I
do feel that our fear of political interference would be
lessened if we realized that this court was going to be estab-
lished through appointment by the governor with the ap-
proval of the legislature. I feel then that we would have a
bench which would be made up of men who knew that they
would have to have no fear of personal prejudices or in-
fluences in their decision. And there is one other thing I
would like to leave with the committee: this fear of ours of
party politics is no greater or no worse than the fear of bar
politics.

I want to urge you to at least give some consideration to
this proposition. It has worked for the United States of
America, and I feel that there is no reason why it should not
work for the great state of Michigan.

CHAIRMAN VAN DUSEN: Mr. Yeager, do you desire at
this time to yield to Mr. Everett?

MR. YEAGER: Mr, Everett may want to make some re-
marks later, but we yield the floor at this time.

CHAIRMAN VAN DUSEN: Mr. Danhof,

MR. DANHOF: Mr. Chairman, members of the committee,
as I stated to you yesterday, the committee considered a plan
of appointment such as this. Mr. Yeager appeared before our
committee, having introduced a delegate proposal, and very
eloquently and forcefully argued his point of view as he has
today. The committee, after due consideration, as I advised
you, overwhelmingly defeated any type of appointive plan,
not only the ABA plan, but a plan such as is put forth at
this time. ’
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It was the considered opinion of the majority of the com-
mittee that the voters of this state are not willing at this time
to give away their right to choose the justices of the supreme
court,-or at least to have a say in their selection or retention,
and as a consequence this type of plan wherein they are ap-
pointed for a lifetime appointment was rejected by an over-
whelming vote. I will not necessarily get into the numbers.
There seems to be some conflict.

It is the opinion of the committee that the elective system
and retention has served well the people of this state and
that there is not the requirement nor the need that we switch
to this type of system. I will agree with Mr. Yeager that this
has worked in the federal system, but again the size of the
country and the very operation of the system requires the
appointment. Therefore, I will have to at this time respect-
fully oppose the amendment and would urge that it be de-
feated.

At this time, Mr. Chairman, Mr. Ford wishes to take the
floor, and 1 will so yield.

CHAIRMAN VAN DUSEN: Mr. Ford.

MR. FORD: Mr. Chairman and members of the committee,
I rise to oppose the proposed amendment. I assume that this
wouldn’t be the end of it. I am waiting for somebody to take
the floor and put the real clincher into this one, and that
would be to add advice and consent, and then we will get right
around to the position where we have both of the other de-
partments of government deciding who is going to be on the
supreme court instead of the people.

One thing that we seem to lose sight of when we get bogged
down in the detail of devising a foolproof system of picking
insulated judges that are free from all sorts of pressure and
responsibility is the fact that we have 3 independent branches
of government, and no place is this more important than at
the very top, at the supreme court level. It would be un-
fortunate if the governor, and conceivably the legislature —
because I can’t see this delegation sitting still for this one
without throwing advice and consent into it before we get
through — sitting still for any governor to put people on our
bench for life, and that is what this is. Nobody has used it
yet but this is a lifetime appointment.

Tony Stamm says that he hadn’t heard of very many cases
of federal judges being removed. Well, Tony, there is a
great deal said about the number of cases where federal
judges should be removed and aren’t removed because to im-
peach a man is a pretty serious matter and a very difficult
thing. What sometimes has happened in our federal system
is that they just keep him out of the way, keep him where
he can do the least amount of damage until he finally expires
or retires. This is a system that has worked rather well in
the federal system, but there are a lot of distinctions between
their system and ours, and I don’t think that the majority of
lawyers who practice in both courts are going to agree with
you that the judges, at the trial level, at least, in the federal
system are superior to the trial judges that we get in Mich-
igan by the elective process. As a matter of fact, there is
some evidence to the contrary. I am not talking about in-
dividuals, but I am talking about straight across the board.

The real bad part about this from our point of view is that,
as Sam Ostrow said yesterday, no one has devised a yard-
stick by which you can measure a person before he goes on
the bench and tell what kind of a judge he is going to be.
You can take a man who has had an otherwise perfect record.
He may be an excellent trial lawyer. He may be a lousy judge
at the same time. He may have been a very mediocre trial
lawyer or no trial lawyer at all and turn out to be one of the
best judges that went on the bench. So this doesn’t work. He
may be a very personable fellow, well thought of and a member
of all the proper clubs and organizations and not be a good
judge; and he may be a fellow that just doesn’t seem to get
along with anybody and he becomes a superior judge. The way
you find out is to put him on the bench and then see what
he does.

Now, unfortunately you can’t impeach a man because he is
a bad judge. You can only impeach him if he does something
dishonest. However, you can at the ballot box remove a man

from office without the indignity of impeachment, reject him
by simply saying, “You are not the best. You are not the
quality that we want. We want Joe Doaks because he seems
to have what we want.”

This system goes further away from the elective system
than anything that has been proposed, and I think that it
would strike at the very heart of an independent judiciary
and remove from the Michigan court system one of the essen-
tials that makes it a superior system in the United States.

CHAIRMAN VAN DUSEN: On the amendment offered by
Messrs. Yeager, Stamm and Everett, the Chair will recognize
Dr. Nord.

MR. NORD: Mr. Chairman, I would, first of all like to
state that this plan offered by Mr. Yeager and others is by no
means a terrible plan. It certainly has a great deal to be said
in favor of it. And I might say further that when I came to
the convention, this is the plan I favored. I am still not con-
vinced that it is wrong in every respect, but I would like to
analyze it into parts to see to what extent it does have some
defects. Of course, as far as I know, it has worked very well
in the federal system, but I speak only as a professor rather
than as a man with a great deal of practical experience. I
have been advised by attorneys that they think otherwise as
to the inability to remove a judge.

In any event, there are 3 different parts, as I see it, to this

proposition, and it seems to me that some of them are good

and others are not as good and maybe others are bad, and it
might be that these could be considered separately. For ex-
ample, the governor shall appoint. In my opinion that is the
least objectionable and the most advantageous part of this
system. The governor, in fact, has been appointing judges in
this state for quite a long time. I have no objection to the
people who have been appointed. I think they have been good
judges. As far as I know, most people feel the same. And
one of the advantages of that system of the governor appoint-
ing is that the governor is elected by all the people, so the
people indirectly have selected the judges, and these judges
have been selected in a manner that is responsive to the will
of the people at large, so that particular part of it doesn’t
disturb me, that the governor shall appoint. I think that
whether the governor appoints or whether the judges are elected
in the first place is not particularly crucial, and as a matter
of fact, this might be the best way to get a judge on the bench.

The next part of it, however, is with the advice and consent
of the senate, and to that I would say there is a very serious
objection, extremely serious. It has worked well in the United
States. There is no question about it. But we have a different
experience in Michigan with advice and consent of the senate.
It has worked very poorly in Michigan. It has been highly
political, and we would have to expect the same thing here.
We also have to consider the fact that the senate in this
state has been malapportioned for quite a long time, and we
have no assurance, at this time at least, that it will not be
malapportioned in the future. On that basis there will be a veto
by the senate, and if the senate does not represent the ma-
jority of the people, then we can see that the people who will
be selected, because of the advice and consent, will be screened
by a minority, and the people who will become judges will
really not be responsive to the majority of the people as such.
I therefore feel that, considering the nature of the senate
and the experience with the senate, that feature is very in-
advisable in Michigan.

As to the third feature, the retention of judges or the tenure
of judges, that they shall remain in office forever, there is
certainly no question in my mind that that makes them as
independent as possible and, as I said yesterday, independence
is a very important part of being a judge, in my opinion. But,
as I also stated, that is not the only thing. There must be some
way to get rid of a judge who, let’s say, stops being human.
He must be independent, but at the same time there must be
some humility left in him. He must not get the feeling that he
is in a postion of a monarch of some sort, and it seems to me
all of the other plans are superior to this one on this point.
In every other plan there is some way to get rid of a judge.
I don’t think it should be very easy to get rid of a judge
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and actually none of the other ways are very easy to get rid
of a judge. They are all very hard in this respect, but you
can do it, whereas with the present amendment there is no way,
basically, except by impeachment, and it seems to me that
does go too far.

Therefore, although I feel that the first part, the appoint-
ment by the governor, is not bad, in fact is good, I believe the
other 2 parts are bad and, on balance, I think we should
oppose the amendment.

CHAIRMAN VAN DUSEN: On the amendment offered by
Mr. Yeager and others, the Chair will recognize Mr. Wool-
fenden.

MR. WOOLFENDEN: Mr. Chairman and members of the
committee, I welcome an opportunity to speak on this amend-
ment and to vote on it. It is my first choice of a method of
removing a judge from political considerations. I think it has
worked very effectively in the federal system, and I believe
that we have ample evidence as to the distinction between the
federal system and any form of elective system which is avail-
able. That evidence is available to every delegate here and
to every citizen of Michigan irrespective of whether he is a
member of the bar or whether he is not.

As a lawyer of 31 years, active practice in Michigan in both
the federal and the state courts, I will admit that it is not,
at least in my experience and view, clearly demonstrable from
the evidence available to us that you get a better man on the
bench initially. I know outstanding jurists that have gone on
the bench by unqualified gubernatorial appointment to fill a
vacancy originally, who have gone on the bench in a non-
partisan primary and then a general nonpartisan election, and
who had gone on the bench by the federal system. And I will
readily admit that it is not provable that you can get a de-
monstrably superior judge through the federal system, but I
think it is clearly demonstrable from the evidence available
to every citizen in Michigan that once on the bench, the federal
judge is completely divorced from all other considerations,
political, social or other considerations which may tend to
affect his ability to give his complete and undivided attention
and abilities to the work of judging the causes that come before
him,

That evidence to me is in part drawn from the fact that we
have all observed within the last 6 months or year that 2 out-
standing judges of our state courts—and I refer specifically
to Wade McCree of the Wayne county circuit court and Talbot
Smith of the Michigan supreme court — have accepted appoint-
ment to the federal bench. Certainly their actions speak much
louder than any words of mine as to the distinction between
the 2 systems, because those men having accepted federal
appointment are now free to devote themselves unqualifiedly
and in the dedicated way that they both work solely at the
job of being judge. I think it is vitally important to the
Preservation of our American institutions that we have judges
who are judges and who are only expected to be judges and
not men who are attractive political personalities as well as
judges. The 2 do not go hand in hand necessarily.

I specifically invite the attention of the outstanding advo-
cates of civil rights to what I am going to say now. We have
finished in this convention the adoption of a bill of ecivil
rights which I think is monumental in the history of civil
rights in the United States. It is one of the things, when we
are finished, that I am going to be proudest of as having been
4 delegate to this convention and having written the eivil
rights provisions that we have written into this constitution.
It is clearly evident to the delegates who sincerely believe in
the preservation of our civil rights that south of the Mason
Dixon line there is not a single judge who took office by
election who has carried out the crystal clear mandate of the
United States supreme court in the field of civil rights. It is
Dot a matter of personal courage. If he did render a decision,
as he is constitutionally obliged to do, carrying out the United
States supreme court mandate in the civil rights field, he would
Dot be a judge beyond the next election — if in fact he were
ot ridden out of town on a rail before the election. The only
Judges who have measured up to their oath to support the
United States constitution—and I submit the only judges

who could measure up to that oath —are appointed federal
judges. And I invite every delegate here to read a recent
book published in November under the title of Fifty-Eight
Lonely Men. It is the story in detail, case by case, instance
by instance, of the progress of the cause of civil rights in the
south. And the 58 lonely men who furnish the title to the book
are the 58 federal judges at the district court level and the
circuit court of appeals level who, thank God, have had the
judicial independence and the courage to carry forward the
civil rights cause for the benefit of all Americans. I think that
evidence clearly distinguishes the ability of a man once on
the bench to be absolutely free to devote himself to carvying
out the law of the land, and I earnestly invite your considera-
tion of this fact in your vote upon this amendment.

CHAIRMAN VAN DUSEN: Mr. Martin has offered an
amendment to the amendment, which the secretary will read.

SECRETARY CHASE: Mr. Martin offers the following
amendment to the amendment:

1. Amend the amendment, first sentence, after “office” by
striking out the balance of the first sentence and inserting
“for a period of 5 years and then and each 10 years thereafter
shall run on their record and with an incumbency designation.”;
and in the second sentence, after “office” by striking out the
balance of the second sentence and inserting “for the balance
of their term and then and each 10 years thereafter shall run
on their record and with an incumbency designation.”.

CHAIRMAN VAN DUSEN: The question is on the amend-
ment offered by Mr. Martin to the amendment offered by
Messrs. Yeager, Stamm and Everett. On the Martin amendment
the Chair will recognize Mr. Martin.

MR. MARTIN: Mr. Chairman, I offer these amendments
because I think the principal objection in many people’s minds
to the federal system is the lifetime appointment. This is a
recommendation to some people, but I think many people feel
that, as far as the state courts are concerned, there should
be an opportunity for the people to pass upon a judge's record
at periodic intervals and for that reason the amendment strikes
out the words “during good behavior” and provides that after
a period of years from the date of appointment, the incumbent
shall then run on his record, the question being shall he be
approved or not, and he would carry an incumbency designa-
tion on the ballot. Now, the purpose of this is to give the
people a look at the record. If it has been particularly bad, if
the judge has done something which has been brought to the
attention of the people and they really want to get rid of him,
they can do it. Otherwise, with the incumbency designation,
he would have a reasonable chance, perhaps a more than rea-
sonable chance of being continued in office.

It seems to me that this method of appointment, subject to
advice and consent of the senate, gives the people an op-
portunity to have the appointment procedure used, gives the
people an opportunity also to look at the appointment through
the eyes of part of the legislative body, which is a salutary
check, and then gives the people a chance at a later date to
pass upon the question of whether the judge has conducted
himself in a proper judicial manner. I think the wording of
both the Yeager amendment and of the amendment to the
amendment are self explanatory and I have no further com-
ment to make on it. But this is the federal system with a
modification which would give the people an opportunity to
look at the matter from time to time thereafter.

CHAIRMAN VANDUSEN: On the Martin amendment, the
Chair recognizes Mr. Faxon,

MR. FAXON: Mr. Chairman, I would like to ask Mr.
Martin a question through the Chair.

CHAIRMAN VAN DUSEN: If the gentleman cares to an-
swer.

MR. FAXON: Mr. Martin, on this question of after 10
years when the person comes up for rejection or approval,
does this remove from consideration the placement of other
names with regard to the office, or is this simply a rejection
or approval, or is there still some opening for people to be
nominated and still run?

CHAIRMAN VAN DUSEN: Mr. Martin,

MR. MARTIN: If I understand the question, this would
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-not give an opportunity for additional nominations, no. This

would be the judge running on his record. He would not be
running against opponents. Now, I personally think that is
the best way to do it, but I would certainly be agreeable, if
the committee so felt, to see the possibility of his running
against opponents. But in that case, of course, I would want
to see him run with an incumbency designation.

MR. FAXON: You said both having an incumbency designa-
tion and then running on his record, and when you said “in-
cumbency designation” I thought you meant that there might
be another person running but I see not.

MR. MARTIN: Not as it is now drafted, no.

MR. FAXON: I just want to state for my own record that
I oppose a person running simply against his name. I think
that our tradition has been one where there has been some
degree of competition in office, and the only place where I
know that this is done in any widespread area is in elections
conducted in the soviet union where a person runs and there
is either a rejection or approval and you can’t lose because
there always seems to be more approvals. I would very much
like to see our consideration of having people running against
other people and not simply a rejection or approval.

CHAIRMAN VAN DUSEN: On the amendment offered by
Mr. Martin, the Chair will recognize Mr. Farnsworth.

MR. FARNSWORTH: Mr. Chairman, members of the com- -

mittee, I would speak in favor of the Martin amendment. I
believe this will get the amendment before us in the form that
many of us can vote for. It seems to me that now we are
throwing some safeguards around the selection of justices of
the supreme court that are desirable, the first one being that
it will be reviewed by the senate because it is with the consent
of that body. Secondly, you get a crack at them at the end of
5 years. If they haven’t proven out, certainly there is an
opportunity for the people to turn down that man, which I
assume would make a vacancy and you could go through the
same process again. If it develops at the end of 10 years
that you want to turn this man down, the voters are at
liberty to do so. I am very much in favor of adopting the
Martin amendment to this amendment.

CHAIRMAN VAN DUSEN: On the Martin amendment, the
Chair will recognize the gentleman from Bay City, Judge Lei-
brand.

MR. LEIBRAND: Mr. Chairman and members of the
committee, there is no doubt in my mind but that the motives
and aims of Delegate Martin in offering this amendment are
most lofty. However, in my considered opinion, the people of
the state of Michigan are opposed, and violently opposed, to
any system providing for the appointment of their judges.
They want to vote for them. For that reason I would vote
against the Martin amendment and any appointive plan, and I
urge my fellow delegates to do likewise.

CHAIRMAN VAN DUSEN: Speaking on the Martin amend-
ment, the Chair will recognize Mr. McAllister.

MR. MCALLISTER: Mr, Chairman, fellow delegates, I have
been practicing law for 33 years and have been in most of the
counties of this state and many other states. I am not for
any soviet plan of electing judges. That is what we have here.
I am surprised that such an amendment has been offered. I
concur with the views of Delegate Ford on this and the other
amendment which is before this committee. A judge has to
have much more than legal ability; he has to be a human
being. He has to be able to get along with people. He has to
love people. He has to have a very humane attitude at all
times.

I have observed the appointive system in many countries of
Spanish speaking origin, and the arrogance that is evident
in those courts and the consideration that I have seen given
people has been so repugnant to me that I never could vote

-for an appointive system. We are in a country where the

government is supposed to be by and for the people and we
should go forward by giving the people greater power in
electing those that judge them rather than to go backward
by using the appointment system. I am against both amendments
and ask that they be defeated. :
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CHAIRMAN VAN DUSEN: On the Martin amendment, Mr,
Madar.

MR. MADAR: Mr. Chairman, fellow delegates, as I said
the day before yesterday, I occasionally agree with Mr. Farns-
worth. I noted that yesterday he got up and talked about the
g’s. I hope that, as I told him yesterday, he wouldn’t go off
into orbit again, and I noted that he did again today.

I certainly am opposed — though my voice may not show it,
I am vehemently opposed — to such a thing as appointments
of judges except in cases of vacancies or emergencies, if you
so wish. I believe the people ought to elect their own judges,
I don’t want the same thing to happen here that happens in
Europe, not just in communism, as Mr. McAllister states it,
but in conservative England where they create classes in
society. That is the one thing we certainly don’t want. We
are a democracy here. I hope we keep it that way. And I
hope that the delegates here before we leave, whether it be
March 31 or July 31, will take the incumbent designation
away from any office unless we have a similarity of names.
Outside of that, incumbency designations don’t belong. The
system smells.

CHAIRMAN VAN DUSEN: The question is on the amend-
ment offered by Mr. Martin to the amendment offered by
Messrs. Yeager, Stamm and Everett. Mr. Danhof.

MR. DANHOF: Mr. Chairman, on behalf of the committee,
I would again state that we considered this variation of the
plan, many variations. It was the considered opinion of the
majority of the committee that, at least as the plan stands
now, the idea of running against a nonexistant opponent was
not desirable. Consequently the majority of the committee re-
jected both the original amendment and the amendment there-
to. I would urge the defeat thereof.

CHAIRMAN VAN DUSEN: Mr. Ford, do you desire recog-
nition on the Martin amendment?

MR. FORD: Yes. I wish to oppose the Martin amend-
ment. It doesn’t do anything to cure the problems that we have
talked about for 2 days here. It merely attempts to put a
very thin gloss of varnish over something that is a rose by any
other name. I also oppose the principal amendment itself.

CHAIRMAN VAN DUSEN: The question is on the amend-
ment offered by Mr. Martin to the amendment offered by
Messrs. Yeager, Stamm and Everett. The secretary will read
the amendment.

SECRETARY CHASE: Mr. Martin’s amendment is:

[The amendment to the amendment was again read by the
secretary. For text, see above, page 1347.]

CHAIRMAN VAN DUSEN: Mr. McAllister.

MR. McCALLISTER: I would ask for a division, Mr. Chair-
man.

CHAIRMAN VAN DUSEN: Mr. McAllister requests a divi-
sion on the Martin amendment. Is the request supported? It
is supported.

Mrs. Judd.

MRS. JUDD: Just speaking on the Martin amendment, 2
points: I think we are talking as though we were trying to
institute a new kind of plan when talking about appointment
by the governor. I think we forget that we already have
actually an appointive plan, as was indicated yesterday; that
probably a majority of our judges are appointed by the
governor, but without any restriction, and this is simply an
effort to face up realistically to this fact and to improve the
method of appointment.

Secondly, I would like to ask Delegate McAllister if he would
be willing in his previous speech to substitute for his worqs
Spain and soviet the words federal government, because this
is not a Spanish or a soviet plan. This was the plan instituted
in 1787 in America, and I think we can hardly think of
George Washington as being a communist.

CHAIRMAN VAN DUSEN: Mr. McAllister

MR. MCALLISTER: This plan is a little different, I think,
than your federal plan. I don’t think the people of Michigal
want it. I do say that we do have a federal court appointment
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plan. It has been in effect, and very definitely the reason for
that is that it would be impossible or almost prohibitive for
any individual to run for a federal job in a state the size of
Michigan. The cost would be too great. And I think that is the
reason that it is based on. But as for this plan in the state
of Michigan, I don’t change my mind a great deal.

CHAIRMAN VANDUSEN: Mr. Faxon, do you desire fur-
ther recognition on the Martin amendment?

MR. FAXON: Just a comment to the previous speaker —
not Mr. McAllister, but the lady from Grand Rapids. I believe
you will notice that in the 1787 constitution the people who
wrote that document had not at all envisioned the kind of
courts and federal court system that later developed, and as a
matter of fact the language in the 1787 document is quite clear
as not having any such powers as the courts later claimed
they did have.

I think that the record of constitutional history in our
country reveals that there was no such intent on the part of the
framers to give to the courts the power of judicial review or
reviewing the actions of the legislatures in the respective
states, and that the question didn’t really come around to the
point where we think of the courts today until after the civil
war period.

I would, furthermore, like to point out that much analogy
is made here. Reference has been made to appointment and
to the English system. I think in this regard we have a system
of checks and balances of supposedly separate branches. In
the English system it is all supposedly in one area. The ulti-
mate court of high appeal in England, of course, is the house
of lords which is supposed to be representative of the nation.
We don’t have an appeal from our supreme court to the
legislature as you might find in the English system. I think
that our safeguard in this country, at least in our state, has
been through some form of election by the people, and this
has proved fairly effective in the states. I think that one
could justifiably argue that at times the federal bench has not
been responsive because of its appointive features and good
behavior, and that in many periods of history following the
civil war, the federal courts acted in a way to deter or prevent
states from effectuating their functions and carrying out their
responsibilities through their declaring of state acts unconstitu-
tional.

CHAIRMAN VAN DUSEN: The question is on the Martin
amendment to the amendment offered by Messrs. Yeager, Stamm
and Everett. Is there any delegate who would desire to have
the amendment read again?

DELEGATES: Division.

CHAIRMAN VAN DUSEN: A division has been called for.
Is there support? Sufficient number up. Those in favor of the
amendment — Mr. Ostrow, the Chair had understood that you
desired recognition on the main question. Mr. Ostrow seeks
recognition on the Martin amendment.

MR. OSTROW: I oppose the amendment and the amend-
ment which it amends. Everyone is speaking about removing
judges from political pressures. I asked you yesterday to look
at the Michigan Supreme Court Reports and try to see how
many cases you could possibly find that had any political
implications or where there could possibly be any political
pressures.

Now, how either this or the federal system divorces a man
from political pressures I don’t know. I want to remind you
of a judge who was in the papers for quite some time. His name
is Feikens. Two attorneys general, 2 presidents of the United
States wanted him to continue to be a judge; 1 senator said
no. Now, in spite of anything you say, a federal judge is ap-
bointed for political reasons. It is a matter of senatorial patron-
age. They call it senatorial privilege or courtesy. You cannot
be appointed to a federal district court without the blessing
of your senator. Now you are going to remove a judge from
DPolitics by having him appointed by the governor. How do you
get an appointment from the governor?

CHAIRMAN VAN DUSEN: Mr. Ostrow, the Chair will re-
quest that you confine your remarks, if you would, at this
time to the Martin amendment.

MR. OSTROW: The Martin amendment is part of that,
because first he is appointed and second he runs.

CHAIRMAN VAN DUSEN: The only question currently be-
fore the committee is the Martin amendment dealing with the
election subsequent to appointment.

MR. OSTROW: All right. Here is this man whom you
have divorced from politics. He has to run. He has to be
elected. Now, how does he get elected? He has to go to the
voters just the way the judges do now. He has to campaign.
He has to have campaign funds. He has to have campaign work-
ers. I submit that a judge will be a good judge whether he is
elected under the present system or has to run under Mr.
Martin’s system. Take a look at the judges that we have
had in Michigan. I practiced law for 37 years legally. For
3 years before that it was our practice while going to law
school to try justice court cases. I wouldn’t admit it until I
was admitted. (laughter) Take our Michigan judges and take
our Michigan federal judges; our state judges compare favor-
ably with any federal judge we ever had, with one exception,
my favorite, my former boss, Raymond Starr. Of course, to my
mind, nobody was as great as he was or is. But this system
will no more remove a judge from politics than the present
system will, and if a judge is going to be influenced, he will
be influenced under either system.

CHAIRMAN VAN DUSEN: The question is on the amend-
ment offered by Mr. Martin. A division has been ordered. Those
in favor will vote aye. Those opposed will vote no. Have you
all voted? If so, the secretary will lock the machine and
tally the vote.

SECRETARY CHASE: On the Martin amendment, the yeas
are 35; the nays are 90.

CHAIRMAN VANDUSEN: The amendment is not adopted.

SECRETARY CHASE: Mrs. Judd offers the following
amendment to the pending amendment:

1. Amend the amendment, first sentence, after “consent
of the” by striking out “senate” and inserting “legislature
in joint session”; so that the language will then read, “The
governor shall, with the advice and consent of the legisla-
ture in J'Oil’lt session, appoint the justices of the supreme
court . ...

CHAIRMAN VAN DUSEN: The question is on the amend-
ment offered by Mrs. Judd to the amendment offered by Messrs.
Yeager, Stamm and Everett. On her amendment the Chair will
recognize the lady from Grand Rapids, Mrs. Judd.

MRS. JUDD: Mr. Chairman, members of the committee,
this is an effort at trying to find a consensus of the committee
as a whole on the problem of selecting judges, and possibly
this is somewhat more palatable to a good many members of
this committee than simply advice and consent of the senate.
Incidentally, it happens to be the proposal in the model state
constitution in its present form. Therefore, it seemed to me
worth a try.

CHAIRMAN VAN DUSEN: The question is on the amend-
ment offered by Mrs. Judd. Mr. Downs.

MR. DOWNS: Mr. Chairman, I am not yielding my oppor-
tunity to speak on the original amendment. I would just like
to compliment Mrs. Judd. She is getting closer (laughter) but
not quite close enough. I think if you read the model constitution
—and I yield to her; I am sure she has read it more recently—
when they talk about advice and consent of the legislature,
it is a legislature based on the one man, one vote concept. I
assume this is a preface to our discussion on the executive
branch, so I will not belabor the point or be out of order, but
say that I compliment the delegate from Grand Rapids on her
progress, and I hope it continues so we can see eye to eye
when we get to the heart of advice and consent. Thank you.

CHAIRMAN VAN DUSEN: On the amendment offered by
Mrs. Judd, the Chair will recognize the gentleman from Bay
City, Judge Leibrand.

MR. LEIBRAND: Well, Mr. Chairman and delegates, if the
lady from Grand Rapids would amend her amendment to pro-
vide for the appointment of judges on the advice and consent
of the people, I would support it. (laughter)

CHAIRMAN VAN DUSEN: On the Judd amendment. the
Chair recognizes Mr. Everett.
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MR. EVERETT: Mr. Chairman, I cannot speak for the
other 2 gentlemen who joined with me in offering the original
amendment, but for myself I certainly have no objection to this
being a matter for the legislature to pass upon. What they
are interested in is a review of the governor’s appointment
which does not exist under the present system, and this cer-
tainly would be, in my own mind at least, a very acceptable re-
view. We have contemplated the fact that even if the governor
and the senate, or in this case the legislature, were of the same
party—and there are quite a few of us in this room who assume
that this situation will come into existence—there still would be
a minority group which would look very carefully at this man,
and in the spotlight of public opinion would determine whether
or not he bhad qualifications to sit upon the bench. As I say,
individually I would accept this as an appropriate amendment.

CHAIRMAN VAN DUSEN: Mr. Lawrence.

MR. LAWRENCE: It seems to me that this amendment
does leave the advice and consent to the duly elected repre-
sentatives of the people who should be informed and able to
determine whether or not the appointment is proper and if the
nominee has the proper qualifications, and for that reason I
would support this amendment wholeheartedly.

CHAIRMAN VAN DUSEN: The question is on the amend-
ment offered by Mrs. Judd to strike out of the Yeager-Stamm-
Everett amendment “senate” and insert “legislature in joint
session.” Those in favor of the amendment will say aye. Those
opposed will say no.

The amendment is not adopted. The question is now on the
amendment offered by Messrs. Yeager, Stamm and Everett, on
which the Chair will recognize the gentleman from Detroit, Mr.
Sterrett.

MR. STERRETT: Mr. Chairman and delegates, I have
heard various arguments here today for and against the ap-
pointive system of supreme court justices and, unlike Dr. Nord,
when I came up here I didn’t have any particular plan in mind.
I had an open mind. However, I feel that in inserting all of
these various amendments to this amendment, we are doing
nothing but trying to set up something that is in between, and
in this situation I don’t think we can be in between. I feel
that we either have to go along with an appointive system
the same as we have in our federal courts or definitely go
the other way. The appointive system we have in our federal
courts has been tried for years. It has been good for the
United States, as has already been pointed out. I see no reason
why this couldn’t be good for the state of Michigan. I would
like to point out to you that all but Justices Black and Kelly
have been appointed by the governor of the state of Michigan
at one time or another, all of our present justices.

Now, if we are not going to accept this plan — this plan is
an attempt to make this a nonpartisan situation — then I think
we should definitely go the other way and have a nomination
by the party, a partisan election of the justices, and permit
them to be elected through the party. But I would prefer to
see this plan in force because I would like to keep it as much
as possible on a nonpartisan basis. In this plan there is no
reference to partisan or nonpartisan. We will never know in
the future whether it will be a governor of one party or the
other.

If we have reapportionment, the complexion of our senate
and our legislature in general could change and we will defi-
nitely not have any idea in the future which party would be
ruling this situation. Therefore, I feel that this would be the
best for the people of the state of Michigan.

CHAIRMAN VAN DUSEN: Mr. Ostrow, do you now seek
recognition on the main question? Mr. Ostrow passes. Judge
Lefbrand. Judge Leibrand passes. Mr. Martin, do you seek
recognition on the main question? Mr. Martin passes. Mr.
Downs, do you seek recognition on the main question?

MR. DOWNS: Yes. Mr. Chairman, fellow delegates, I hope
that the oncoming cold will keep me shorter than usual. I
would like to speak to one point that was raised by Delegate
Woolfenden this morning, and I believe Delegate Farnsworth
raised it yesterday in the memorandum attached to his recom-
miendation for the so called Missouri plan. This was the point
on the matter of civil rights —and I think I summarize them

correctly — where they both pointed out that the 58 lonely
federal judges in the deep south carried out the decisions of
the United States supreme court where the elected state judges
there did not necessarily do so. That statement on the surface
is perfectly accurate. I only wish to point out that when those
of us speak of elected judges, we mean elections in which all
the citizens have a right to vote. My own feeling is that if
there were elections in the deep south where every citizen had
the right to vote, we would find that the state justices of those
state courts would be just as vigilant if not more so in support-
ing the principles of the United States constitution. I did not
bring that up, but since that question had been raised, I
thought the answer should be made.

I do think that the question here is probably one of the
most basic ones in our whole judicial system; that is, whether
judges should be elected by the people or whether they should be
appointed some way, whether it is the Missouri plan or some
other form, for an indefinite period. And this one is one where it
has been pointed out there can be and have been arguments on
both sides of the question. My own feeling is that as far as
state courts go, we do have judges with more compassion and
more understanding when periodically they must go back to
the people as the final judge. Now, this is often called politics.
I assume the definition of “politics” is what the other fellow
does. What we do is ‘“statesmanship.”

But judges aren’t like other people. They are not IBM
machines that have powers put around them. We talk about
the federal system, and I think largely it has been pointed
out it depends on which person was making the evaluation
and which time in American history. We can go back to
Thomas Jefferson’s vigorous support of an elective system and
opposition to an appointive system. I feel that history shows
certainly in Michigan our elective system has worked. I am
the first to concede that it is a combination with the appointive,
with the governor having the appointive power, but the very
fact that there is to be an election would, it seems to me,
require either the party conventions currently making nomina-
tions or the governor making an appointment to keep in mind
the ultimate wishes of the people. I therefore oppose the
amendment that has been introduced. Thank you very much.

CHAIRMAN VAN DUSEN: The lady from Livonia, Mrs.
Conklin.

MRS. CONKLIN: Not being an attorney, I hesitated to even
get into the discussion of the supreme court or any other facet
of our judicial system. I am even at the point where I have
to write down my thoughts so I don’t get up here and forget
them. I am frank to admit that I have been torn one way
and then another by all the discussions that we have had here
the last 2 days. My only hope was that we could present to
the people of this state a better plan than that which is now
in effect. The real problem before us, if we are honest with
ourselves, is how to free our supreme court justices from poli-
tical pressures. You know and I know only too well that if
a man is supported by a particular element of our society, he
needs those votes if he is going to run for office again next
time, and some of his decisions are going to be made with
that thought in mind.

Judge Leibrand has said the people in the state are violently
opposed to appointment of their judges. I would say that I
have no indication of this from the people in my district. I
honestly believe all that the people want on their bench is an
uncontrolled, unbiased judge, not a politician with a vote-
getting personality.

I would like to point out to the laymen, if there are any left
in the room, that this amendment is offered by 2 laymen and
one attorney, which fact alone, I think, warrants our consider-
ation. I urge the support of the Stamm-Yeager-Everett amend-
ment.

CHAIRMAN VAN DUSEN: Mr. Sterrett.

MR. STERRETT: Mr. Chairman, delegates, this is the last
time I will speak on this; it’s a promise. (laughter) We just
heard Delegate Downs say that the election of the judges
should be the right of the people. I just wonder if it is left
to the people or to the party which can persuade them the
most. I remember in the 1960 election these 2 supreme court
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justices were supposed to be nonpartisan, but Souris’ name
was on the Democratic ticket at the polls and Breakey’s name
was on the Republican ticket at the polls.

There is a lot of pressure put on the voter. And I am sorry
that Delegate Hart is not here today, because I recall that
when we gave a talk in a group prior to the election to con con,
I raised the question to this group, “How many can name
just by last name your present supreme court judges?’ Not
one could. I asked another question, “How many can name
one and give me his legal background and qualifications as a
supreme court judge?’ Not one could. Now, what I would
like to ask you is, in the election of supreme court justices, are
we really doing the people a favor? Are we giving them a
right? I don’t feel we are. I feel we would be doing them
more justice by appointing the supreme court judges, as this
amendment to the committee proposal provides. Therefore, I
would like to support this and I hope that I will have all of
your support.

CHAIRMAN VAN DUSEN: Mr. Ford.

MR. FORD: I think everything has been said that could be
said about the contrast between election and appointment, but
Mrs. Conklin strikes a note of concern in me when she suggests
that what the people really want from this constitutional con-
vention is a better system than we have and then she goes
on to add, a system with unbossed and uncontrolled judges.
I think that is substantially her language. I hope that she
doesn’t really seriously mean for one moment that the people
of this state are dissatisfied with their present judicial system
or with the quality of our judiciary. This discussion about
unbossed judges and politics with respect to judges would be
proper, in my mind, in the convention in Alaska where they
had no precedent to go by, or it would have been proper in a
state like New Jersey where they had a terrible scandal in
their courts and were primarily concerned during their con-
stitutional convention with the reform of a bad system because
of bad people in the system as well, but it certainly has no
place in Michigan where we have a long history of a clean,
unbossed, independent judiciary.

I want to say once more that throughout the United States
they hold our system up as an example of a good system.
This is one of the places where we can be proud and hold
our head up above all of the other states. As recently as
December of this last year, Fortune magazine, in an article
which is a scathing criticism of the judiciary throughout the
United States, held up Michigan as one of the 3 best states
in the union as far as its judicial system is concerned; and
this is not based on a guess, this is based on a long period
of study of the actual history of the court and our court’s
freedom, all the way from the bottom of the system up through
the supreme court, from anything remotely resembling a con-
trolled or machine politics type judiciary. And this goes back,
if you will, long before we were electing judges nonpartisan,
because we have only been electing judges on a nonpartisan
basis since 1939, some of them since 1937. And even when we
had the judges directly in politics with direct partisan nomi-
nation and partisan election, we have no history that would
substantiate any accusation that the system has produced a
bossed judiciary. This has never happened in Michigan. We
had absolutely no evidence upon which to predicate the assump-
tion that it could happen in the future.

CHAIRMAN VAN DUSEN: Judge Dehnke.

MR. DEHNKE: Mr. Chairman and fellow delegates, I am
prompted to make a few remarks at this point because of
what was said by Mr. Downs and by Mr. Ostrow. We have
heard it said here rather often this morning that the federal
System of appointments has turned out to be in every respect
satisfactory. I don’t want my silence to be construed as an
agreement with that statement. Do we have to be blind to
the extent to which judicial appointments have become political
Wwares the same as any other kind of appointment?

In conclusion I want to read you something, and I feel it
hecessary in self defense to ask that you do not rise to express
resentment over this sentiment until I have told you who
said it:

To consider the judges as the ultimate arbiters of all
constitutional questions is a very dangerous doctrine indeed
and one which would place us under the despotism of an
oligarchy.

Our judges are as honest as other men and no more so.
They have with others the same passions for party, for
power and the privileges of their courts. The judiciary is the
subtle core of sappers and miners constantly working under-
ground to undermine the foundations of our confederated
fabrie.

He is talking about the federal judiciary.

They are construing our constitution from a coordination
of a general and special government to a general and su-
preme one alone. This will lay all things at their feet. We
shall see if they are bold enough to take the daring strides
that 5 lawyers have lately taken. If they do, then I will
say that against this every man should raise his voice and
more, should uplift his arm. Having found from experience
that impeachment is an impracticable thing, a mere scare-
crow, they consider themselves secure for life.

That was written in 1820 by Thomas Jefferson.

CHAIRMAN VAN DUSEN: The gentleman from Detroit,
Mr. Binkowski.

MR. BINKOWSKI: Mr. Chairman, ladies and gentlemen
of the committee, I think Judge Dehnke has expressed some
of my thoughts certainly better than I could. However, I
would like to go on record for the election of judges.

Basically, I feel that judges are a bit more human if they
have to come back to the people every 6 or 8 years, and I think
that perhaps some of the dreamers in this convention are
out of step in thinking that either judges live in a vacuum or
that their decisions are made in a vacuum. Judges are human;
they have prejudices; they have likes; they have dislikes.

These people who are hollering about nonpartisanship—I
really don’t understand nonpartisanship and perhaps somebody
can explain it to me off the floor of this convention. Every
one of us to the convention was elected on a partisan ticket.
I think if you go through the biographies of most of us, you
will find that in most cases we have a rich history of political
activity, and I think this is very good and this is very sound.
I for one believe in a vigorous 2 party 