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Associated Builders and Contractors of 
Michigan, National Federation of 
Independent Business, Inc., Senator Edward 
McBroom in his official capacity, 
Representative Dale Zorn, in his official 
capacity, Rodney Davies, Kimberley Davies, 
Owen Pyle, William Lubaway, Barbara 
Carter, and Ross VanderKlok  

   
 Plaintiffs/Appellants, 

v. 

Treasurer of Michigan, Rachael Eubanks, in 
her official capacity 
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MSC No. ________ 

COA No. 369314 

Court of Claims Case No.: 23-000120-MB 

ORAL ARGUMENT REQUESTED 

THIS CASE INVOLVES AN INVALID 
EXECUTIVE ACTION UNDER MCR 
7.204(D)(3)(c) 

EXPEDITED RELIEF REQUESTED 
UNDER MCR 7.311(E) BY MARCH 29, 
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 Pursuant to MCR 7.303(B)(1), 7.305(B)(1), (2), and (4), 7.305(C)(1), and MCR 7.311(E), 

Plaintiffs/Appellants Associated Builders and Contractors of Michigan, National Federation of 

Independent Business, Inc., Senator Edward McBroom in his official capacity, Representative 

Dale Zorn, in his official capacity, Rodney Davies, Kimberley Davies, Owen Pyle, William 

Lubaway, Barbara Carter, and Ross VanderKlok seek a bypass on their challenge to Defendant 

Treasurer of Michigan’s determination that the state should use an income tax rate of 4.25% to be 

the “current rate” to initiate the MCL 206.51(1)(c)1 formula instead of carrying over the 2023 

income tax rate of 4.05%. This error has already led to approximately $531 million being over 

appropriated for fiscal year 2023-242 and is causing Michigan’s 4.9 million taxpayers to have too 

much money withheld from their paychecks. The harm to taxpayers and to Michigan’s ongoing 

fiscal year 2024-25 budgetary process continues to accumulate every day this error is not rectified. 

 Further, pursuant to MCR 7.311(E), Plaintiffs seek an expedited review in this Court (and 

briefing schedule should this Court agree to hear this matter) or, in the alternative, should this 

Court deny the bypass application, an order requiring the Court of Appeals to hear this matter on 

an expedited basis.3  

 Under MCR 7.305(B), the issue involves a substantial question about MCL 206.51(1) – the 

income tax rate. This issue has significant public interest in that it affects the income tax rate that 

 
1 2023 PA 4, which takes effect on February 13, 2024 (sine die was November 14, 2023, and 
Const 1963, art 4, § 27 adds 90 days following the end of legislative session before the act can 
take effect, since it was not given immediate effect) did not alter the text of MCL 206.51(1). 
 
2 https://www.senate.michigan.gov/sfa/Publications/BudUpdates/EconomicOutlookJan24.pdf at 
p. 27 (last visited January 21, 2024). 
 
3 Service of this application and motion was made electronically on Defendant. 

https://www.senate.michigan.gov/sfa/Publications/BudUpdates/EconomicOutlookJan24.pdf
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over 4.9 million Michigan taxpayers are charged. Further, the suit is against an officer of the state 

– Treasurer Rachael Eubanks – in her official capacity. 

 MCR 7.305(B)(4) requires a showing that “a delay in final adjudication is likely to cause 

substantial harm.” Plaintiffs/Appellants offer two rationales to satisfy this requirement: (1) delay 

will seriously impact the state budgetary process for a second straight year and could lead to the 

need to cut over $530 million dollars in the current fiscal year to balance the budget presuming 

this Court issues a decision before the budget is enacted for the next fiscal year; and (2) as of 

January 1, 2024, many individual taxpayers are having too much money withheld from their 

paychecks – the most the 2024 income tax rate can be is 4.05% and the withholding rate is currently 

4.25%. 

 State budgeting calendar 

 Each day the courts use to decide this matter is a day that uncertainty taints the budgeting 

process used by legislative and executive branches. The income tax is a significant revenue source 

for the state and Michigan’s constitution attempts to have revenues and expenditures balance 

throughout the budgeting process. If Plaintiffs/Appellants prevail, Michigan’s revenue will be 

around $700 million less than was estimated.4 Each budget cycle that continues this error will lead 

to similar overestimations – all of which accumulate. 

 There are three documents that help explain the state budgeting process: (1) the House 

Fiscal Agency’s January 2019 report “A Legislator’s Guide to Michigan’s Budget Process”;5 (2) 

the Michigan Department of the Treasury’s Office of Revenue and Tax Analysis Division’s 

 
4 The entirety of the fiscal 2023-24 judiciary budget was $355,928,200. 2023 PA 119 at 209. 
 
5 https://www.house.mi.gov/hfa/PDF/Alpha/approps_process_report.pdf (last visited January 19, 
2024). 
 

https://www.house.mi.gov/hfa/PDF/Alpha/approps_process_report.pdf
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November 2022 report on Michigan’s income tax titled “Michigan’s Individual Income Tax 

2020”;6 and (3) the Senate Fiscal Agency’s January 2023 report “Appropriation Process.”7 

 The Legislature convenes the second Wednesday of the new year, Const 1963, art 4, § 13, 

which this year was January 10, 2024. Almost immediately, the state budget process begins. The 

first Consensus Revenue Estimating Conference (CREC), which will be discussed below, occurred 

on January 12, 2024. Const 1963, art 4, § 31 indicates that it is a goal that revenues equal or exceed 

appropriations – i.e. that the budget balances: 

 The general appropriation bills for the succeeding fiscal period covering 
items set forth in the budget shall be passed or rejected in either house of the 
legislature before that house passes any appropriation bill for items not in the 
budget except bills supplementing appropriations for the current fiscal year's 
operation. Any bill requiring an appropriation to carry out its purpose shall be 
considered an appropriation bill. One of the general appropriation bills as passed 
by the legislature shall contain an itemized statement of estimated revenue by major 
source in each operating fund for the ensuing fiscal period, the total of which shall 
not be less than the total of all appropriations made from each fund in the general 
appropriation bills as passed. 
 

Id. 

Const 1963, art 4, § 31 originated from Committee Report 46b at the 1961 Constitutional 

Convention. 2 Official Record, Constitutional Convention 1961, p 3436. The item had been 

assigned to the “committee on executive branch.” 1 Official Record, Constitutional Convention 

1961, p 1635. When introduced to the convention delegation, the following was set forth to explain 

the provision: 

 Sec. b. The second provision is intended to accomplish 2 major points: (a) 
to focus legislative attention on the general appropriation bill or bills to the 

 
6https://www.michigan.gov/treasury/-/media/Project/Websites/treasury/Uncategorized/2022/ 
ORTA-Tax-Reports/IIT-report_TY2020-data.pdf (last visited January 19, 2024). 
 
7 At the Court of Claims, Plaintiffs/Appellants only referred to the first two items. It can be found 
electronically at https://www.senate.michigan.gov/sfa/budgetprocess/appropshandbook.pdf (last 
visited January 19, 2024). 

https://www.michigan.gov/treasury/-/media/Project/Websites/treasury/
https://www.senate.michigan.gov/sfa/budgetprocess/appropshandbook.pdf
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exclusion of any other appropriation bills, except those supplementing 
appropriations for the current year’s operation; (b) to require the legislature (as well 
as the governor, by section a) to set forth by major item its own best estimates of 
revenue. The legislature frequently differs from executive revenue estimates. It 
seems only proper to require that such differences as exist be specifically set forth 
for public understanding and future judgment as to the validity of each. 

Id. at 1636. 

Regarding Const 1963, art 4, § 31, the Notice of Address to the People stated: 

This is a new section designed to accomplish two major purposes: 
 
1. To focus legislative attention on the general appropriation bill or bills to the 
exclusion of any other appropriation bills, except those supplementing 
appropriations for the current year’s operation. 
 
2. To require the legislature (as well as the governor by subsequent provision) 
to set forth by major item its own best estimates of revenue. 

2 Official Record, Constitutional Convention 1961, p 3375. 

Note that the constitution requires an “itemized statement of estimated revenue by major 

source in each operating fund.” Michigan’s income tax is a major source of revenue: “For tax year 

2020, Michigan’s personal income tax generated $9.4 billion in state revenues after all credits and 

refunds were paid.” Michigan’s Individual Income Tax 2020 at 1. In that year, there were 4,952,798 

MI-1040s filed. Id. at 11. 

 Michigan’s tax year and fiscal year are different. Michigan’s fiscal year runs from October 

1 to September 30. MCL 18.1491. The income tax year runs on a calendar basis. MCL 206.24. At 

the time of filing this document, we are in the 2023-24 fiscal year for the state and the 2024 tax 

year for income tax filers.  

 In 1991, Michigan created the revenue estimating conference process – i.e. the CREC 

process. 1991 PA 72. The CRECs involve both the executive branch and the two chambers of the 

legislative branch. The process requires the state Treasurer and the House and Senate Fiscal 
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Agency Directors to come to a consensus on “a forecast of anticipated state revenues” including 

“State income tax collections.” MCL 18.1367b(3). There are two conferences required by statute. 

MCL 18.1367b(1). The first occurs in the second week of January, and the second occurs in the 

third week of May. Id. The conference is to “determine its official forecast of economic and 

revenue variables by consensus among the principals” for “the fiscal year in which the conference 

is being held and the next 2 ensuing fiscal years.” MCL 18.1367b(4)-(5). Further, the conference 

“shall also forecast general fund/general purpose revenue trend line projections and school aid 

fund revenue trend line projections for the next 2 ensuing fiscal years.” MCL 18.1367b(5). 

 Before the second CREC, other budget activities occur. “At the beginning of the each 

[legislative] session,”  the Governor shall “communicate by message to the legislature . . . 

information as to the affairs of the state and recommend measures [s]he considers necessary or 

desirable.” Const 1963, art 5, § 17. This will be done via the State of the State address, which will 

occur on January 24, 2024. Budget and tax matters are almost always discussed in such speeches. 

 The Governor is required to submit a balanced budget with accompanying appropriation 

bills to the legislature: 

The governor shall submit to the legislature at a time fixed by law, a budget 
for the ensuing fiscal period setting forth in detail, for all operating funds, the 
proposed expenditures and estimated revenue of the state. Proposed expenditures 
from any fund shall not exceed the estimated revenue thereof. On the same date, 
the governor shall submit to the legislature general appropriation bills to embody 
the proposed expenditures and any necessary bill or bills to provide new or 
additional revenues to meet proposed expenditures. The amount of any surplus 
created or deficit incurred in any fund during the last preceding fiscal period shall 
be entered as an item in the budget and in one of the appropriation bills. The 
governor may submit amendments to appropriation bills to be offered in either 
house during consideration of the bill by that house, and shall submit bills to meet 
deficiencies in current appropriations. 
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Const 1963, art 5, § 18. Pursuant to the Management and Budget Act, this budget must be 

submitted within 30 days of the legislature convening for the year. MCL 18.1363(1). Thus, it 

should be submitted by February 10, 2024. 

This budget must include estimates “of anticipated revenues by state funds.” MCL 

18.1363(2). In presenting this budget, “Recommendations for expenditures from each state 

operating fund shall not exceed the estimated beginning balance of such fund plus the fund's 

estimated revenue.” MCL 18.1348. 

The Legislature’s Appropriations subcommittees typically deliberate on the proposed 

budget in February and March. A Legislator’s Guide at 8. The subcommittees then report their 

initial budget recommendations to their respective full Appropriations Committees at the end of 

March or in early April. 

 Const 1963, art 9, § 21 requires an “annual accounting for all public moneys, state and 

local.” The Director of Treasury “shall publish a comprehensive annual financial report” within 6 

months of the end of the fiscal year. MCL 18.1494.8 It is to be issued by or before March 31st of 

each year (fiscal year end plus six months). This is the closing of the books for the previous fiscal 

year. 

 The Appropriations committees usually report out their general budget bills in April. A 

Legislator’s Guide at 8. The House and Senate then vote on the initial versions of their budgets 

typically in late April or early May. Id. 

 
8 For reasons that are not entirely clear, Treasury titles it “Annual Comprehensive Financial 
Report,” and this same report is occasionally referred to as the State of Michigan Annual 
Comprehensive Financial Report. We have chosen CAFR as our acronym. 
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 The second CREC report is issued in the third week of May. The House Fiscal Agency 

states: “January consensus revenue estimates become the basis for the executive budget proposal 

that is presented to the Legislature in February. May consensus revenue estimates become the basis 

for the final legislative appropriation bills presented to the Governor in June.” A Legislator’s Guide 

at 10. 

 In June, there are final floor votes. Id. at 8. 

General appropriation bills are required to be presented to the Governor by July 1. MCL 

18.1365. At this point, the Governor may line-item veto particular expenditures. Const 1963, art 

5, § 19. The budget bills are then signed into law and become effective on the first day of the new 

fiscal year. 

Should there be a need to reduce expenditures to balance the budget that cannot be 

addressed during the traditional budget process, cuts can be implemented through negative 

supplemental appropriation bill passed by the Legislature and signed into law by the Governor. Or 

cuts can be implemented through an executive order with the approval of the House and Senate 

Appropriation Committees: “The governor, with the approval of the appropriating committees of 

the house and senate, shall reduce expenditures authorized by appropriations whenever it appears 

that actual revenues for a fiscal period will fall below the revenue estimates on which 

appropriations for that period were based.” Const 1963, art 5, § 20. 

The legislative budget process requires time, good information, and compromise. 

Michigan’s constitution has sought to facilitate budgeting by providing the legislative and the 

executive branches with the best information possible about revenues and expenditures at the 

earliest stage possible. The amount of estimated revenue from the income tax is a vital factor in 

budgeting. Negotiations and compromises made before this important factor is accurately 
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projected can lead to budgetary decisions that will require significant adjustments in a compressed 

timeframe. 

 Individual taxpayers 

 There are around 4.9 million taxpayers in Michigan. An employer who overwithholds 

income tax from an employee’s wages becomes exposed to liability for a demand for repayment 

of the overwithholding. Mich Admin Code, R 206.22. As a result, Michigan employers may face 

demands for repayment of overwithholdings. Mich Admin Code, R 206.23. For employees earning 

income reported on IRS Form 990, individual estimated taxes are due on April 15, 2024. MCL 

206.301. 

 In Taxpayers Allied for Constitutional Taxation v Wayne County, 450 Mich 119 (1995), this 

Court allowed declaratory future relief in a Headlee challenge. This Court held that a contrary 

ruling would unnecessarily burden the court system: “It would present the judicial system with 

numerous individual and class actions for refunds each year, without any offsetting benefit in terms 

of enhancing the fiscal integrity of the [taxing authority].” Id. at 128. 

 For those same reasons, this Court should resolve this matter as expeditiously as possible. 

Millions of taxpayers are affected and if Plaintiffs/Appellants were to prevail, an earlier decision 

could prevent the administrative challenges of millions of refunds and/or untold potential legal 

challenges. 

Relief Requested 

 Plaintiffs/Appellants request that this Court accept this bypass application on an expedited 

basis. By statute, the budget for fiscal year 2024-25 is required to be completed by July 1, 2024. 

MCL 18.1365. But the harm to the budgetary process increases each day that this matter is 

unresolved. Plaintiffs/Appellants suggest a final decision by March 29, 2024. This date has the 
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benefit of giving individual estimated tax filers a couple of weeks before their first payments are 

due and further gives the principals of the CREC process 5-6 weeks to incorporate an income tax 

rate correction into their revenue forecasts. 

 This brief and motion would constitute Plaintiffs/Appellants’ merits arguments. The 

Treasurer could be given until February 6, 2024, to respond. Any reply would be due February 12, 

2024. An argument date of March 4, 2024, would give this Court 25 days to decide this matter. 

 In the alternative, Plaintiffs/Appellants seek any other expedited timeline that this Court 

deems appropriate. 

 Further in the alternative, if this Court were to deny the bypass, then Plaintiffs/Appellants 

would seek an order requiring a decision by the Court of Appeals at a date certain that this Court 

deems appropriate.  

 

Date: January 23, 2024    /s/ Patrick J. Wright 
Patrick J. Wright (P54052) 
Mackinac Center Legal Foundation 
Attorneys for Plaintiffs/Appellants 

 










