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STATEMENT OF QUESTION INVOLVED 

I. Did the Court of Appeals err in holding that a pay-for-services procedure related to 

nonmember grievances violates the Public Employment Relations Act? 

Court of Appeals:  No 

Appellant union:  Yes 

Appellee charging party: No 

Amicus Mackinac Center: No 
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INTRODUCTION1 

This case concerns whether charging nonmembers for representation during grievances 

violates Michigan’s Public Employment Relations Act (PERA), MCL 423.201 et. seq. It does. 

Absent clear legislative authorization, nonmembers cannot be forced to financially support an 

inherently political organization – a mandatory public sector bargaining agent – in order to use 

the grievance process. 

STATEMENT OF FACTS 

Charging Party-Appellee Daniel Lee Renner at all relevant times worked for the County 

of Saginaw and was covered under a collective bargaining agreement between the county and 

Respondent-Appellant Technical, Professional and Officeworkers Association of Michigan 

(TPOAM). 

Under PERA, Michigan has allowed mandatory public-sector bargaining for local 

employees since 1965. See 1965 PA 379.2 In 1973, PERA was amended to explicitly allow 

nonmembers to be charged agency fees. See generally, Smigel v Southgate Cmty Sch Dist, 388 

Mich 531 (1972); 1973 PA 25.3  

                                                 

1 Pursuant to MCR 7.312(H)(4), Amicus Curiae Mackinac Center for Public Policy certifies that 

no counsel for a party authored this brief in whole or in part, nor made a monetary contribution 

to fund or prepare the submission of this brief. No party other than Amici Curiae, its members or 

its counsel, made a monetary contribution or contributed to this brief. 

 
2 Attachment 1. 

3 Attachment 2.  
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These fees were banned when Michigan enacted a right-to-work law for public-sector 

workers in December 2012. 2012 PA 349.4 The pertinent part, from § 9 of that act, stated: 

(1) Public employees may do any of the following: 

(a) Organize together or form, join, or assist in labor organizations; engage 

in lawful concerted activities for the purpose of collective negotiation or 

bargaining or other mutual aid and protection; or negotiate or bargain collectively 

with their public employers through representatives of their own free choice. 

 

(b) Refrain from any or all of the activities identified in subdivision (a). 

 

Id. (codified at MCL 423.209). The relevant portion, from § 10 of that act, stated: 

(2) A labor organization or its agents shall not do any of the following: 

 

(a) Restrain or coerce public employees in the exercise of the rights 

guaranteed in section 9. This subdivision does not impair the right of a 

labor organization to prescribe its own rules with respect to the 

acquisition or retention of membership. 

. . .  

 

(3) Except as provided in subsection (4),[5] an individual shall not be required as a 

condition of obtaining or continuing public employment to do any of the 

following: 

 

. . .  

 

(c) Pay any dues, fees, assessments, or other charges or expenses of any 

kind or amount, or provide anything of value to a labor organization or 

bargaining representative. 

 

. . .  

 

Id. (codified at MCL 423.210(2)-(3)). 

Sometime on or before March 1, 2017, Renner informed TPOAM that he was resigning 

his membership and would not be paying dues to the union. App. at 37. 

                                                 
4 Attachment 3. 

5 This subsection indicated that agency-fee ban did not apply to police and fire employees. 
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On June 27, 2018, the United States Supreme Court decided Janus v State, County, and 

Municipal Employees, 585 US ___, 138 SCt 2448 (2018). In that case, the Supreme Court held 

under the First Amendment “States and public-sector unions may no longer extract agency fees 

from nonconsenting employees.” Id. at 2486. In the course of reaching this holding, the Supreme 

Court considered various arguments for the status quo. One claim was that without agency fees, 

unions would be unwilling to act as a collective-bargaining agent. Id. at 2467. A second was that 

“it would be fundamentally unfair to require unions to provide fair representation for 

nonmembers if nonmembers were not required to pay.” Id.  

The first claim was rejected by noting that many states have mandatory collective 

bargaining and right to work for public sector employees. Id. The second claim was generally 

rejected: “Nor can such fees be justified on the ground that it would otherwise be unfair to 

require a union to bear the duty of fair representation.” Id. at 2469. While grievance fees for 

nonmembers were not directly at issue in Janus, the Supreme Court did indicate that unions 

might be able to require nonmembers to pay such fees: 

What about the representation of nonmembers in grievance proceedings? 

Unions do not undertake this activity solely for the benefit of nonmembers—

which is why Illinois law gives a public-sector union the right to send a 

representative to such proceedings even if the employee declines union 

representation. § 315/6(b). Representation of nonmembers furthers the union’s 

interest in keeping control of the administration of the collective-bargaining 

agreement, since the resolution of one employee’s grievance can affect others. 

And when a union controls the grievance process, it may, as a practical matter, 

effectively subordinate “the interests of [an] individual employee ... to the 

collective interests of all employees in the bargaining unit.” 

 

In any event, whatever unwanted burden is imposed by the representation 

of nonmembers in disciplinary matters can be eliminated “through means 

significantly less restrictive of associational freedoms” than the imposition of 

agency fees. Individual nonmembers could be required to pay for that service or 

could be denied union representation altogether.6 Thus, agency fees cannot be 

sustained on the ground that unions would otherwise be unwilling to represent 

nonmembers. 
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6 There is precedent for such arrangements. Some States have laws 

providing that, if an employee with a religious objection to paying an agency fee 

“requests the [union] to use the grievance procedure or arbitration procedure on 

the employee’s behalf, the [union] is authorized to charge the employee for the 

reasonable cost of using such procedure.” E.g., Cal. Govt. Code Ann. § 3546.3 

(West 2010); cf. Ill. Comp. Stat., ch. 5, § 315/6(g) (2016). This more tailored 

alternative, if applied to other objectors, would prevent free ridership while 

imposing a lesser burden on First Amendment rights. 

 

Janus, 138 SCt at 2468-69, n 6. 

 

Relying upon that language from Janus, about a month later, TPOAM put forth a policy 

requiring nonmembers to pay for grievances. App. at 40-44. 

An issue arose between Renner and a coworker regarding smoking at work. The 

employer sided with Renner’s coworker and on September 19 issued a reprimand to Renner for 

making a false claim. App. at 132. This reprimand included a statement that “Any further 

incidents will lead to progressive disciplinary action, up to and including discharge.” Id. Renner 

contacted TPOAM about filing a grievance and a string of emails about whether or not he could 

be charged a fee for this ensued. App. at 50-57. TPOAM estimated it would cost $1,290 to begin 

to process the grievance and sought this amount from Renner before it would begin. App. at 54. 

The collective-bargaining agreement made it clear that the union had the exclusive authority to 

pursue grievances and an employee could not do so individually. App. at 23. 

On October 2, 2018, Renner filed an unfair-labor-practice charge. App. at 48-49. On 

November 13, 2018, a hearing took place before Administrative Law Judge Julia. C. Stern. App. 

at 67-115.  
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On April 25, 2019, Judge Stern issued her Decision and Recommended Order. App. at19-

36.6 In a section titled “The Unfair Labor Practice Charge,” she noted that Renner alleged 

TPOAM “violated its duty of fair representation toward him and Section 10(2)(a) of PERA . . . 

by refusing to represent him in a disciplinary dispute with the Employer unless and until Renner 

paid [TPOAM] a fee for its services.” App. at 20. Judge Stern began her “Discussion and 

Conclusions of Law” section with a subsection titled “PERA’s ‘Freedom to Work’ Amendments 

and the Duty of Fair Representation.” Id. at 24. Despite this title, the subjection did not explicitly 

discuss the duty of fair representation. It did include that 2012 PA 349 transferred the prohibition 

on labor unions acting to “restrain or coerce public employees in the exercise of their rights 

guaranteed in Section 9” from section 10(3)(a) to section 10(2)(a). App. at 25.7 

Noting that the grievance-payment question was statutory, Judge Stern spent a couple of 

pages on TPOAM’s best case – Cone v Nevada Service Employees Union, 116 Nev 473 (2000) –

wherein the Nevada Supreme Court had upheld a fee-for-grievance-representation charge. Judge 

Stern noted that the Nevada Statute “like Section 10 of PERA, includes provisions prohibiting 

both employers and unions with interfering with, restraining or coercing any employee in the 

                                                 

6 In its December 9, 2022 Order granting leave to appeal, this Court expressed interest in the 

difference between “the common-law analysis of the duty of fair representation and the statutory 

analysis of ‘coercion’ and ‘restraint’ under” MCL 423.210(2)(a). Therefore, the discussion of 

these matters in the Administrative Law Judge’s April 25, 2019, Decision and Recommended 

Order, app 19-35, the Michigan Employment Relations Commission’s December 10, 2019 

Decision and Order, app at 9-18, and the Court of Appeal’s decision, Technical, Professional 

and Officeworkers Association of Michigan v Renner, 335 Mich App 293 (2021), will be 

addressed in this section of the brief. Should further discussion of these documents related to 

other issues be necessary, the pertinent portions will be set out individually in the Argument 

section. 

7 Judge Stern made a small error in indicating the language was shifted from 10(3)(a)(1) to 

10(2)(a) by 2012 PA 349. In fact, there was an intermediate step as 2012 PA 53, Attachment 4, 

had shifted the language from 10(3)(a)(1) to 10(3)(a) and only then in 2012 PA 349 was the 

languages shifted to 10(2)(a).  
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exercise of rights guaranteed by the Act.” App. at 28. It was noted that the Nevada Supreme 

Court held that the process there did not “breach its duty of fair representation as set forth in . . . 

the Nevada Act. The Court stated that it found no discrimination, coercion, or restraint in 

requiring nonunion members to pay costs for union representation.” App. at 29. 

Judge Stern then addressed the various National Labor Relations Board (NLRB) 

decisions on the fee-for-grievance issues (all of which held such fees improper) and indicated 

that in Steelworkers Local 1192 (Buckeye Florida Corp), 362 NLRB 1649 (2015) the NLRB 

held fees-for-grievances “violates Section 8(b)(1)(A) of the Act . . .[which] prohibits an 

exclusive bargaining representative from restraining or coercing employees in the exercise of 

their Section 7 rights, which includes the right to refrain from joining a union.” App. at 29-30. 

Hughes Tool Co, 104 NLRB 318 (1953), was described as “not a unfair labor practice charge,” 

implicitly referring to it not being based on the coercion and restraint language; instead Judge 

Stern noted “the Board stated that it had previously recognized that a labor organization which is 

granted exclusive bargaining rights has, in return, assumed the basic responsibility to act as a 

genuine representative of all the employees in the bargaining unit.” App. at 31. Machinists Local 

697, 223 NLRB 832 (1976), was discussed in terms of restraint and coercion. App. at 32. 

In concluding, Judge Stern noted that Michigan “imposes on labor organizations 

representing public sector employees a duty of fair representation which is similar to the duty 

imposed by the NLRA on labor organizations representing private sector employees.” App. at 

33. The suggested findings, however, were in terms of MCL 423.210(2)(a). App. at 34. 

MERC’s Dec. 19, 2019 Decision and Order, discussed the general parameters of the duty 

of fair representation. App. at 12-13. Its conclusion discussed both duty of fair representation and 

MCL 423.210(2)(a): 
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Respondent’s “Nonmember Payment for Labor Representation Services” 

Operating Procedure violates § 10(2)(a) of PERA because it unlawfully 

discriminates against nonunion members and restrains employees from exercising 

their § 9 right to refrain from joining or assisting a labor organization. 

Additionally, we find that the Respondent Union breached its duty of fair 

representation and unlawfully discriminated against and restrained Charging Party 

Renner in the exercise of his § 9 rights by refusing to file or process his grievance 

unless he paid the Union a fee for its services. Although Respondent argues that 

requiring a union to bear the cost of grievance representation for nonmembers in a 

right to work state is unfair, we believe Respondent’s argument should properly 

be made to the Michigan legislature and not in this forum. 

 

App. 18. 

 The Michigan Court of Appeals discussed MCL 423.210(2)(a) as a basis for affirming 

MERC. Technical, Professional and Officeworkers Association of Michigan v Renner, 335 Mich 

App 293, 304-07 (2021). It also discussed the duty of fair representation. Id. at 307-317. 

TPOAM filed leave to appeal with this Court. On November 5, 2021, this Court filed an 

order asking the parties to address three questions. The Mackinac Center for Public Policy was 

specifically invited to file an amicus brief. It did. National Right to Work filed an amicus brief. 

AFSCME and the Michigan Education Association were specifically asked to file an amicus 

brief. They did so jointly along with AFT-Michigan and Michigan State AFL-CIO (“Four 

Unions’ Amicus Brief on Application for Leave”). The Four Unions Amicus Brief argued that 

TPOAM had violated the duty of fair representation, but had not committed a violation under 

MCL 423.210(2)(a). 

On October 13, 2022, oral argument on the application occurred. On December 9, 2023, 

this Court granted the application for leave to appeal and asked the parties to address three new 

questions: 

(1) what is the difference between the common-law analysis of the duty of fair 

representation and the statutory analysis of “coercion” and “restraint” under the 

public employment relations act (PERA), MCL 423.201 et seq., and whether the 

outcome in this case will differ based on which analysis is used; (2) whether the 
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fee schedule in this case violates §§ 9 and 10 of PERA (MCL 423.209; MCL 

423.210); and (3) whether the fee schedule in this case violates the common-law 

duty of fair representation.  

 

The Mackinac Center for Public Policy was again specifically invited to file an amicus brief. 

On March 23, 2023, the Legislature amended various portions of PERA with the intent to 

once again allow nonmembers in the bargaining unit to be charged an agency fee if either: (1) the 

United States Supreme Court reverses Janus v AFSMCE; or (2) if the United States Constitution 

is amended in a manner to allow agency fees. 2023 PA 9, sec 10(5).8 This amendatory act did not 

receive immediate effect and will take effect 90 days after this legislative session. Const 1963, 

art 4, sec 27. It did not explicitly allow fees for grievances. 

 

                                                 
8 Attachment 5. 
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ARGUMENT 

I. Unfair labor practices under MCL 423.210(2)(a) significantly overlap duty of fair 

representation claims 

A. Introduction 

This Court’s first question discusses whether there are differences between the duty of 

fair representation and the statutory analysis “of ‘coercion’ and ‘restraint’ under the public 

employment relations act.” The answer to that is while there are important general differences 

between finding an unfair labor practice violation (such as a statutory coercion violation) and a 

duty of fair representation violation, on the substantive issue of fees for grievances, they both 

prohibit it. 

According to the United States Supreme Court: “‘the family resemblance [between 

breaches of the duty of fair representation and unfair labor practices] is undeniable, and indeed 

there is a substantial overlap’ because the NLRB treats breaches of the duty as unfair labor 

practices.” Reed v United Transp Union, 488 US 319, 333 n 7 (1989) (quoting DelCostello v 

Int’l Bhd of Teamsters, 462 US 151, 170 (1983)). In DelCostello, the United States Supreme 

Court stated: “duty-of-fair-representation claims are allegations of unfair, arbitrary, or 

discriminatory treatment of workers by unions—as are virtually all unfair labor practice charges 

made by workers against unions. See generally R. Gorman, Labor Law 698–701 (1976).” 

DelCostello, 462 US at 170.  

The duty of fair representation can be broader than what is considered an unfair labor 

practice: 

[W]e reject the proposition that the duty of fair representation should be defined 

in terms of what is an unfair labor practice. Respondent's argument rests on a false 

syllogism: (a) because [Miranda Fuel Co, 140 NLRB 181 (1962), enf denied, 326 

F2d 172 (2nd Cir 1963)], establishes that a breach of the duty of fair representation 

is also an unfair labor practice, and (b) the conduct in this case was not an unfair 



 10 

labor practice, therefore (c) it must not have been a breach of the duty of fair 

representation either. The flaw in the syllogism is that there is no reason to equate 

breaches of the duty of fair representation with unfair labor practices, especially 

in an effort to narrow the former category. The NLRB’s rationale in Miranda Fuel 

was precisely the opposite; the Board determined that breaches of the duty of fair 

representation were also unfair labor practices in an effort to broaden, not restrict, 

the remedies available to union members. See 140 NLRB at 184–186. Pegging the 

duty of fair representation to the Board’s definition of unfair labor practices 

would make the two redundant, despite their different purposes, and would 

eliminate some of the prime virtues of the duty of fair representation—flexibility 

and adaptability. See [Vaca v Sipes, 386 US 171 (1967)]. 

 

 The duty of fair representation is not intended to mirror the contours of § 

8(b); rather, it arises independently from the grant under § 9(a) of the NLRA, 29 

U.S.C. § 159(a), of the union’s exclusive power to represent all employees in a 

particular bargaining unit. It serves as a “bulwark to prevent arbitrary union 

conduct against individuals stripped of traditional forms of redress by the 

provisions of federal labor law.” [Vaca, supra, at 182]; see also [NLRB v Allis–

Chalmers Mfg Co, 388 US 175, 181 (1967)] (“It was because the national labor 

policy vested unions with power to order the relations of employees with their 

employer that this Court found it necessary to fashion the duty of fair 

representation”). Respondent's argument assumes that enactment of the LMRA in 

1947[9] somehow limited a union’s duty of fair representation according to the 

unfair labor practices specified in § 8(b). We have never adopted such a view, and 

we decline to do so today. 

 

Breininger v Sheet Metal Workers Int’l Ass’n Loc No 6, 493 US 67, 86-87 (1989). 

In Chauffeurs, Teamsters and Helpers, Local 391 v Terry, 494 US 558 (1990), the United 

States Supreme Court stated: 

Although both the duty of fair representation and the unfair labor practice 

provisions of the NLRA are components of national labor policy, their purposes 

are not identical. Unlike the unfair labor practice provisions of the NLRA, which 

are concerned primarily with the public interest in effecting federal labor policy, 

the duty of fair representation targets “‘the wrong done the individual employee.’” 

[Electrical Workers v Foust, 442 US 42, 49, n 12 (1979) (quoting Vaca v Sipes, 

386 US, at 182, n 8] (emphasis deleted). Thus, the remedies appropriate for unfair 

labor practices may differ from the remedies for a breach of the duty of fair 

representation, given the need to vindicate different goals. 

 

                                                 
9 This refers to the Labor Management Relations Act of 1947 also known as the Taft-Hartley 

Act. 
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Chauffeurs, 494 US at 573.10 

The duty of fair representation implicitly comes from 29 USC § 159(a), not from 29 USC 

§ 158(b). Marquez v Screen Actors Guild, Inc, 525 US 33, 44 (1998). In that case, the Supreme 

Court indicated that not all violations of Section 8(b) necessarily are violations of the duty of fair 

representation. Marquez, 525 US at 45. Specifically, a duty of fair representation claim requires a 

showing of “arbitrary, discriminatory, or bad faith union conduct.” Id. at 51.11 

Thus, while there are differences between unfair labor practices and the duty of fair 

representation, in the specific context of nonmembers and grievances, a treatise states the unfair 

labor charges via section 8(b)(2) are basically synonymous with duty of fair representation 

claims: 

There would . . . appear to be less need to rely on a theory of fair 

representation for the nonmember, [for example] a distinction between members 

and nonmembers in grievance processing would violate section 8(b)(1)(A), as 

union action to restrain or coerce employees in their section 7 right to refrain from 

membership. . . . 

Despite the availability of section[] . . . 8(b)(2) to remedy 

member/nonmember distinctions, there remain situations in which the 

nonmember-discriminate may choose to formulate a claim of breach of the duty 

of fair representation. . . . [For example, I]t may be thought desirable secure a 

judicial forum.[12] 

 

                                                 
10 In that case, the Supreme Court held that jury trials were proper for duty of fair representation 

claims. 

 
11 As will be shown below, in the context of fees for grievances, that standard has been met for 

nearly 7 decades. Charging a nonmember for grievances is discriminatory and coerces the 

nonmember to seek union membership to avoid the fees. The NLRB has not wavered from this 

since it began analyzing the matter in 1953. 

 
12 Duty of fair representation claims can be brought directly in court. Tunstall v Bhd of 

Locomotive Firemen and Enginemen, 323 US 210 (1944). Again, such claims also allow the 

employee to receive a jury trial. 
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Robert A. Gorman and Matthew W. Finkin, Basic Text on Labor Law (2nd Ed 2004) at 995-96.13 

 No matter how they are designated, fees for grievances have not been allowed in NLRA 

decisions. Nor should they be permitted under PERA unless and until the Legislature actually 

provides for them by statute. 

II. The impact of 2023 PA 9 on this Court’s second and third questions 

This Court’s second question concerned the statutory analysis of this matter and the third 

question asks about the duty-of-fair-representation analysis. 2023 PA 9 may make the third 

question more important than the second.   

 Again, 2023 PA 9 will not take effect until 90 days after session. Const 1963, art 4, sec 

27. Thus, the controlling law in the instant case is PERA’s current version not PERA’s soon-to-

be version. Be that as it may, during the application to leave to grant process in this matter, 

control of the legislature changed and soon after this Court granted leave to appeal, 2023 PA 9 

passed. Depending on how this case is ultimately decided, the MCR 7.305(B) grounds may have 

been altered. 

Aside of a couple of grammatical tweaks, when it becomes effective, 2023 PA 9 is going 

to have the pertinent portions of MCL 423.209 and MCL 423.210 return to the versions that 

existed between 1973 PA 25 and 2012 PA 349. The then operative version of MCL 423.209 

stated: 

                                                 
13 That same source discusses a limit to the duty of fair representation: 

 

Although the duty of fair representation is of considerable scope, there are 

certain limits to the union’s accountability. Most clearly, since the duty is derived 

from the union’s power as exclusive representative in bargaining and grievance-

processing, it is only for these activities that the duty of fair representation 

applies. 

 

Id. at 991. That limitation does not apply here as TPOAM is Renner’s exclusive 

representative. 
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It shall be lawful for public employees to organize together or to form, 

join or assist in labor organizations, to engage in lawful concerted activities for 

the purposes of collective negotiation or bargaining or other mutual aid or 

protection, or to negotiate or bargain collectively with their public employers 

through representatives of their own free choice. 

 

1965 PA 379 section 9. The then operative version of MCL 423.210 stated in pertinent part: “(3) 

It shall be unlawful for a labor organization or its agents (a) to restrain or coerce: (i) public 

employees in the exercise of rights guaranteed in section 9.” 1973 PA 25 section 10. Compare 

2023 PA 9 sections 9 and 10. 

Assuming that this Court would be ruling in Renner’s favor, this may impact the basis on 

which it decides to do so. If this Court were to hold that both the “common-law analysis” and the 

“statutory analysis of ‘coercion’ or ‘restraint’” yield the same result, then the passage of 2023 PA 

9 will not have much effect on the ruling. Charging Party and amici Mackinac Center and 

National Right to Work would all likely agree with this result. 

But if this Court were to rely on only one of the statutory analysis or the duty of fair 

representation, only a duty of fair representation holding will have much lasting impact. The 

public employees’ right to refrain currently found in MCL 423.209(1)(b) will be no more when 

2023 PA 9 takes effect. Thus, a holding on whether a fees-for-grievances process violates MCL 

423.210(2)(a) in regards to an MCL 423.209(1)(b) right that soon will no longer exist seems 

narrow. The Four Unions’ Amicus Brief on Application for Leave agreed that a duty-of-fair-

representation violation has been shown, id. at 6-10, but contend a holding based on MCL 

423.210(2)(a) is improper without a factual finding of coercion.14 

                                                 
14 They state: 
 

It is far from clear - - and it certainly could not be presumed - - that the 

fees for service procedure coerced (or for that matter, “restrained”) Appellee 

Renner, as is required for a finding that Section 10(a)(2) was violated. The panel 
(Note continued on next page.) 
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If this Court is going to rule in Renner’s favor on only one basis, as will be shown below, 

the duty of fair representation survives 2023 PA 9 and prevents fees for grievances unless there 

is express legislative approval. 

A.  Duty of fair representation and fees under PERA 

This Court has made clear under PERA that fees for nonmembers require express 

legislative approval and there never has been such a provision in the statutory scheme allowing 

grievance fees. 

1. The Michigan Supreme Court Holds Agency Fees are 

Illegal Under PERA 

In 1972’s Smigel, this Court considered whether agency fees were permitted under 

PERA. The case generated five opinions from the then seven-member court. But, a clear holding 

was that nonmember fees needed clear legislative authorization. 

The importance of labor history and the NLRA’s incorporation into PERA was discussed 

in Chief Justice T.M. Kavanagh’s three-member opinion:15  

It should be emphasized at the outset that this case involves public 

employees and is therefore controlled by the so-called Public Employment 

Relations Act. The historical backdrop against which we must view this statute is 

most significant. The original act [The Hutchinson Act – 1947 PA 33616] had as 

its stated purposes the prohibition of strikes by certain public employees and the 

                                                                                                                                                             

below assumed, but did not identify, any factual finding that Appellant’s fee for 

services procedure coerced the Appellee. 

 

Four Unions’ Amicus Brief on Application for Leave at 12-13. As will be shown below, 

the four unions are wrong on this point. Grievance fees (without express legislative 

permission) show economic coercion as a matter of law and are improper under the 

NLRA and should also be so under PERA. 

 
15 He was joined by Justice T. G. Kavanagh and Justice Adams. 

16 PERA was not created out of whole cloth, but was instead a major reconstruction of 1947’s 

Hutchinson Act, which was enacted to prohibit (and punish) public-employer strikes. 
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provision for mediation of grievances. It was not until its amendment in 1965 that 

the statute granted public employees the right to organize and bargain 

collectively. 1965 PA 379 not only authorized the formation of public employees’ 

unions, but also incorporated the policy of the National Labor Relations Act – that 

an employer must assume a posture of complete neutrality regarding union 

membership. He must do nothing to either advance or retard union organizing. 

Likewise must he refrain from practices which either encourage or discourage 

membership in labor organizations. 

 

Smigel, 388 Mich at 539 (plurality opinion). PERA’s lack of a specific provision allowing for 

agency fees meant that such fees were prohibited by MCL 423.210. Smigel, 388 Mich at 540 

(“The legislature accomplished this result by not including in [PERA] the right . . . to enter into 

agreements containing union security clauses.”) It was noted that unlike the version of MCL 

423.14 then in force permitting an all-union agreement,17 there was no specific authorization of 

agency fees. Smigel, 388 Mich at 540. The plurality continued: “The traditional ‘agency shop’ 

provision is a well known type of union security clause. Its terms are often such as to render it 

the practical equivalent of a union shop and as such it by definition contravenes the policy and 

purposes of the Public Employment Relations Act.” Id. at 541. The plurality summarized: 

Following this reasoning we are compelled to conclude that the ‘agency 

shop’ provision in the instant contract is repugnant on its face to the provisions of 

our Public Employment Relations Act. 

 

 We hold that any such clause as this which makes no effort to relate the 

nonmembers’ economic obligations to actual collective bargaining expenses is 

clearly prohibited by section 10 of the Public Employment Relations Act, as of 

necessity either encouraging or discouraging membership in a labor organization. 

 

Id. at 543. 

 Justice Williams concurred that the lack of a specific legislative authorization for agency 

fees meant that such fees could not be charged to a nonmember: “On the question whether PERA 

§ 10 permits an ‘agency shop,’ I agree . . . that it does not. This is because PERA fails to include 

                                                 
17 The all-union-agreement language of MCL 423.14 was stricken and replaced as part of 2012 

PA 348. 
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a savings clause for union security such as [the then-in-force version of MCL 423.14] in private 

employment.” Id. at 544 (Williams, J., concurring). 

 Justice Brennan also concurred. He too contrasted the express authorization of an all-

union agreement under MCL 423.14 with the absence under PERA of an explicit authorization 

of agency fees. Id. at 545. (Brennan, J., concurring). The unions had argued that PERA only 

prevented either closed or union shops, but Justice Brennan rejected this: “423.210 does not 

address itself merely to all-union or closed shop agreements. In the present context, it prohibits 

terms and conditions of employment which are designed to encourage membership in a labor 

organization.” Smigel, 388 Mich. at 546 (emphasis added). He concluded that “423.209(c) is in 

effect a ‘right to work’ law, limited to public employment.” Id. 

Thus, there were five votes for the holding that, without specific legislative authorization, 

agency fees could not be charged to nonmembers under PERA. 

The next year, the Michigan Legislature provided the specific legislative authorization for 

agency fees. 1973 PA 25. 

2. The Michigan Supreme Court Recognizes a Duty of 

Fair Representation Under PERA 

In Goolsby v Detroit, 419 Mich 651 (1984), this Court held that the duty of fair 

representation applies to cases filed under PERA. This Court summarized its holding: 

In conclusion, we hold that: (1) PERA impliedly imposes on labor 

organizations representing public sector employees a duty of fair representation; . 

. . (4) absent a reasoned, good-faith, nondiscriminatory decision not to process a 

grievance, the failure of a labor organization to comply with collectively 

bargaining grievance procedure time limits constitutes a breach of the duty of fair 

representation; and (5) in this case, the union’s inexplicable failure to comply 

with the grievance procedure time limits indicates inept conduct undertaken with 

little care or with indifference to the interests of plaintiffs, which could have 

reasonably been expected to foreclose plaintiffs from pursuing their grievance 

further.  
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Id. at 681-82 (emphasis added).18 

The next relevant Michigan case occurred in 1989, when the Court of Appeals decided 

Hunter v Wayne-Westland Community School District, 174 Mich App 330 (1989). This case 

arose when two school districts merged, with the union representing the larger school system 

now becoming the bargaining agent for the newly merged one. A member of the bargaining unit 

from the smaller school district, which had previously been represented by a different union, 

refused to become a member of the union representing the merged school districts. As a result, 

the successor union refused to give this member the seniority she had earned under the prior 

collective bargaining agreement. In reviewing the matter, the Court of Appeals explained that 

discrimination based on the lack of fealty to the union was not a proper basis for denying 

seniority:  

A union may not neglect the interests of a membership minority solely to 

advantage a membership majority; members are to be accorded equal rights, not 

arbitrarily subject to the desires of a stronger, more politically favored group. 

“These tenets strike home when a union attempts to prefer workers based solely 

on how long they have been loyal to the guild.” The only factor distinguishing 

[the employee] from other former Cherry Hill employees who received retroactive 

seniority was her lack of union membership while at Cherry Hill. The WWEA 

owed her a duty of fair representation and breached that duty. 

 

Id. at 337. 

 This PERA language related to PERA’s sections 9 and 10 in effect during Goolsby and 

Hunter is the same that will be in place when 2023 PA 9 becomes effective. Once the amending 

language become effective, there will be no MCL 423.209(1)(b) right-to-refrain and the duty of 

fair representation will continue to exist. Further, the new version of PERA will still be without 

                                                 
18 The Four Unions refer to Goolsby for their admission that fees for grievances violate 

the duty of fair representation under PERA. Four Unions’ Amicus Brief on Application for 

Leave at 7-8. 
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an express legislative allowance of grievance fees (as it has been since PERA’s creation in 

1965). A holding that the duty of fair representation was violated by grievance fees based on 

Goolsby would have the most prospective impact given the forthcoming changes to PERA via 

2023 PA 9. 

3. Michigan Courts Generally Rely on NLRA Case Law 

When Interpreting PERA 

To the extent that Goolsby alone is not sufficient for a holding that grievance fees violate 

the duty of fair representation under PERA, this Court can consider persuasive NLRA case law. 

This body of law has uniformly held that grievance fees are improper. 

This Court addressed this NLRA-guidance issue in Demings v City of Ecorse, 423 Mich 

49 (1985), stating: 

Similarly, our labor mediation act, MCL §423.1 et seq., and public 

employment relations act, MCL § 423.201 et seq., are patterned after the NLRA. 

Thus this court has stated that in construing our state labor statutes we look for 

guidance to the construction placed on the analogous provisions of the NLRA by 

the [National Labor Relations Board] and the Federal courts. Rockwell v 

Crestwood Sch Dist Bd of Ed, 393 Mich 616, 636 (1975)…. Consequently, since 

the rights and responsibilities imposed on labor organizations representing public 

sector employees by PERA … are similar to those imposed on labor organizations 

representing private sector employees by the NLRA, it must be concluded that 

PERA impliedly imposes on labor organizations representing public sector 

employees a duty of fair representation which is similar to the duty imposed by 

the NLRA…. 

 It is not suggested that the Legislature has, in defining the origin and 

nature of the substantive right of fair representation, departed from the federal 

model. The PERA provisions that give rise to the right of fair representation are 

replicas of the federal provisions. The nature of the right of fair representation, as 

developed by the Michigan and federal courts, also appears to be substantially the 

same.  

Id. at 56-57, quoting Goolsby v Detroit, 419 Mich at 660-61, n 5 (cleaned up) (errors original). 
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a. NLRA Decisions Ban Charging 

Nonmembers Grievance Fees 

Starting in 1953, the NLRB has never deviated from holding that charging nonmembers 

grievances violates the NLRA. More recently, the NLRB has shifted from referring to the duty of 

fair representation to discussing the language of 29 USC § 158(b)(1)(A) (section 8(b)(1)(A)).19 

The NLRB addressed the impact of pay-for-services provisions in Hughes Tool Co, 104 

NLRB 318 (1953). In this case, the union attempted to require a fee-for-grievance adjustment in 

a right-to-work state. Id. at 329. After acknowledging that the grievance process “frequently 

involves the interpretation and application of the terms of a contract, or otherwise affects the 

terms and conditions of employment not covered by a contract,” the NLRB concluded that the 

union owed a duty to process those grievances in a non-discriminatory manner. Id. at 326. It 

stated: 

The question thus finally becomes whether or not the grievance and 

arbitration fees charged herein are in conflict with that duty to represent 

employees in grievance proceedings without discrimination. We find the answer 

to be in the affirmative. As we have noted above, all employees in an appropriate 

unit are entitled, upon their request, to the impartial assistance of the certified 

representative in the filing and adjustment of grievances. The duty of the certified 

representative to render such impartial assistance is clearly evaded where some 

employees are forced to pay a price for such help or to forego it entirely. The 

latter result is precisely what occurs under the fee schedule set up by the [union].  

Id. at 327 (emphasis original).  

 The NLRB further recognized that an opposite holding could have significant deleterious 

effects on employees who would be forced to pay: 

There are obvious reasons why the assistance of the certified labor 

organization is of great value to an employee with a legitimate grievance. The 

established procedures and experienced personnel which the union has at hand; 

the background of preceding cases and knowledge of the contract stemming from 

                                                 
19 Again, according to the United States Supreme Court, “the NLRB treats breaches of the duty 

as unfair labor practices.” Reed, 488 US at 333 n 7. 
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participation in its negotiation; and the very prestige and authority of the union 

itself are all factors which may well mean the difference between the success and 

failure of the grievance. Where a certified bargaining representative exists, it has 

been held that the employees are not entitled to be represented in grievance 

proceedings by any labor organization other than the certificate holder. The 

defense of the [union]—that it does not ‘refuse’ such assistance as certified 

representative, but merely requires payment for it—begs the question. It is the 

employee’s option alone as to whether the services of the representative are to be 

used in his behalf. By demanding the payment of a $15 or $400 fee by 

nonmembers as a prerequisite to their obtaining the assistance they are entitled to 

as employees in the unit and refusing the representation if not paid, the [union] 

has abused the privileged status it occupies as certified representative by using 

that status as a license to grant or deny representation according to its own 

arbitrary standards. 

 

Id. at 327-28 (emphasis added). The NLRB, after rejecting additional “free-rider” arguments 

made by the union, proceeded to hold that pay-for-services provisions are impermissible.  

 This opinion is not an outlier, and the position that nonmembers cannot be forced to pay a 

fee for grievances has been reaffirmed over and over for decades. In Machinists Local 697, 223 

NLRB 832 (1976), the NLRB found that “[t]o discriminate against nonmembers by charging 

them for what is due them by right restrains them in an exercise of their statutory rights,” and 

rejected an attempt to charge nonmembers in grievance proceedings. Id. at 970. It reached a 

similar holding the following year when deciding Electrical Workers Local 396 (Central 

Telephone Co), 229 NLRB 469 (1977), finding pay-for-services provisions to be inherently 

coercive: 

[I]t is axiomatic that, in the absence of a valid union-security clause, threats to 

employees that they will lose their jobs or otherwise be discriminated against in 

employment because of nonpayment of dues violate Section 8(b)(1)(A). The 

violation exists even though [the union] could not require the Company to 

discharge [the employee]. The Board has held that the threat is coercive “because 

it was a threat of loss of employment reasonably calculated to have an effect on 

the listener without regard to the question of the Union’s ability to carry out the 

threat.” 

 

Id. at 470 (footnote omitted).  
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In the decades that followed, the NLRB continued to reject similar arguments, 

determining that charging nonmembers a service fee for grievance processing was a per se 

violation of the NLRA.20 Indeed, the NLRB rejected claims similar to those made by TPOAM as 

recently as 2015, when it decided Steelworkers Local 1192 (Buckeye Florida Corp), 362 NLRB 

1649 (2015). The NLRB stated: 

The Union, via its Fair Share Policy charges nonmember employees covered by the 

collective-bargaining agreement a fee for processing a grievance. Under these 

circumstances and current Board precedent, this Fair Share Policy violates Section 

8(b)(1)(A) of the Act. 

. . . The Union contends its policy does not coerce employees in the 

exercise of their Section 7 rights because it does not make payment of the fee a 

condition of employment. However, in none of the cases in which the Board has 

addressed this issue did the policy make payment of the grievance processing fee 

a condition of employment. Rather the Board looked to whether the policy 

coerced the employee in his or her right to refrain from joining the union. In each 

and every case, the Board held that such policies do so. 

Id. at 1652 (emphasis added). The NLRB rejected reliance on Nevada’s Cone decision: 

The Union also relies on a decision by the Supreme Court of the State of 

Nevada finding valid a similar policy promulgated by a union representing certain 

State Government employees citing [Cone]. . . . [The Cone court] considered the 

[NLRB] precedent cited herein interpreting these similar provisions and rejected 

it, disagreeing with the [NLRB]’s holding because it leads to, in the court’s 

opinion, an “inequitable” result. The [NLRB] was well aware of these equitable 

concerns when, interpreting the Act, it reached its contrary conclusion. Therefore, 

. . . the Union’s reliance on the Nevada Supreme Court’s holding in Cone [is] 

misplaced. 

Id. at 1653 (citations omitted). 

                                                 
20 See, e.g., Am Postal Workers Union, (Postal Serv), 277 NLRB 541 (1985) (applying Hughes 

in similar circumstances and reaching the same conclusion), Furniture Workers Div, Loc 282 

(the Davis Co), 291 NLRB 182 (1988) (same). 

 Again, the Four Unions contend under PERA that fees for grievances cannot be per se 

coercive. That is difficult to support given the Supreme Court’s Reed decision recognizing the 

NLRB’s blending duty of fair representation and statutory coercion and this Court’s Deming 

decision looking for guidance from NLRA cases where there is similar language. 
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 In short, the policy and fairness arguments being advanced by TPOAM are not novel. 

Rather, the same or similar arguments have been presented to and rejected by the NLRB for at 

least 70 years. This Court should not now disregard that precedent absent a legislative change. 

 Thus, the Court of Appeals, MERC, and the Administrative Law Judge all correctly 

recognized that grievance fees to nonmembers are banned under PERA. 

III. TPOAM’s Arguments in Favor of Holding Fees for Nonmembers is Currently 

Permitted by PERA are Unpersuasive 

TPOAM makes three arguments in favor of imposing grievance fees on nonmembers: (1) 

under MCL 423.210(2)(a) grievances are an internal matter and therefore otherwise exempt from 

PERA; (2) Janus specifically endorsed such arrangements and that should supersede any NLRA 

decisions to the contrary; (3) there exists a First Amendment right not to associate with 

nonmembers. These arguments will be addressed in turn. 

A. Grievance Fees to Nonmembers are not Internal Union Matters 

Otherwise Outside the Ambit of PERA’s § 10(2)(a) or the Duty of Fair 

Representation 

While PERA does allow a union “to prescribe its own rules with respect to the 

acquisition or retention of membership” both a plain language reading of PERA and 

longstanding precedent demonstrate that pay-for-services provisions are well beyond the scope 

of this protection. 

As a primary matter, the nonmember grievance fees are charged to nonmembers. To the 

extent that such fees are meant to incentivize nonmembers to become members, TPOAM would 

violate the no-coercion language of PERA’s § 10(2)(a).  

Both the NLRA and PERA contain carve outs for internal matters related to membership. 

Both statutes provide that a union rules relating to the “acquisition or retention of membership” 

do not constitute illegal restraint or coercion of employee rights. Compare MCL 423.210(2)(a) 
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with 29 USC § 158(b)(1)(A). The language of both statutes is nearly identical. Thus, the meaning 

of the words “acquisition or retention” are key.  

 As stated above, Michigan courts generally rely on federal interpretations of the NLRA 

for guidance when the language of PERA and the NLRA is analogous. The Supreme Court has 

addressed the meaning of “acquisition or retention” under the NLRA in Pattern Makers’ League 

of North America v National Labor Relations Board, 473 US 95, 109 (1985), stating:  

Petitioners first argue that the proviso to § 8(b)(1)(A) [of the NLRA] 

expressly allows unions to place restrictions on the right to resign…Petitioners 

contend that because [an internal union rule] places restrictions on the right to 

withdraw from the union, it is a “rul[e] with respect to the … retention of 

membership within the meaning of the proviso.” 

Neither the Board nor this Court has ever interpreted the proviso as 

allowing unions to make rules restricting the right to resign. Rather, the Court has 

assumed that “rules with respect to the retention of membership” are those that 

provide for the expulsion of employees from the union.  

 

Id. (emphasis original). Such an understanding is consistent with dictionary definitions of the 

relevant terms. Cambridge Dictionary defines “acquisition” as “the process of getting 

something” or “the act of obtaining or beginning to have something, or something obtained.”21 It 

defines “retention” as “the ability to keep or continue having something” or “the continued use, 

existence, or possession of something or someone.” Id.22 Taken together, the terms “acquisition 

and retention” clearly relate to the unions process for admitting or terminating memberships of 

those who they represent.  

 Here, however, the relevant union rule is not related to either of these aims. Instead, that 

rule attempts to redefine the scope of the union’s legal obligations to represent nonmembers by 

creating two artificial and extra-legal categories of representation: collective representation and 

                                                 
21Available at: https://dictionary.cambridge.org/us/dictionary/english/acquisition.  

22Available at: https://dictionary.cambridge.org/us/dictionary/english/retention.  

https://dictionary.cambridge.org/us/dictionary/english/acquisition
https://dictionary.cambridge.org/us/dictionary/english/retention
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direct representation. The union further reads “membership” in 10(2)(a) of PERA to mean 

having any relationship to the union itself. This reading of PERA is not just well-beyond the text 

of PERA itself, but it is contrary to all Michigan precedent speaking to the issue.  

MERC opinions have held that matters even more directly related to the acquisition and 

retention of membership then grievance fees or agency fees are outside the protections of MCL 

423.210(2)(a). MERC has repeatedly determined that internal union rules requiring employees to 

resign membership solely within a “window”23 improperly restrains employees in their right to 

refuse to associate with a union. See, e.g., Saginaw Ed Ass’n v Eady-Miskiewicz, 319 Mich App 

422, 459 (2017). MERC reached a similar conclusion in West Branch-Rose City Education 

Association and Frank Dame, 17 MPER 25 (2005), where MERC held that even the collection 

of agency fees was not a purely internal union matter. In each of these decisions, a union’s 

ability to regulate its membership, either through the terms of when a member could resign, or 

through the collection of then-mandatory fees, was found to be beyond a merely internal rule. To 

hold that the grievance process, a matter directly relating to the entirety of the collective-

bargaining agreement, is somehow a purely internal union matter, would constitute a significant 

divergence from past NLRA and PERA decisions. 

B. The Relevant Language of Janus Demonstrates that Pay-for-Services 

Provisions in State Statutes may be Constitutionally Permissible, not 

that such Provisions are Constitutionally Required 

 The union’s first claim related to Janus rests largely on a single portion of that case, 

which suggests that payment for grievance processing could be constitutionally permissible in 

certain circumstances. Janus specifically discussed this pay-for-grievance arrangement as being 

                                                 
23 For example, a window could be limiting resignations to one month a year or perhaps a 

particular ten-day period within that year. 
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one less-burdensome approach on an employee’s First Amendment associational freedoms as 

compared to agency fees. Janus, 138 SCt at 2468-69. The Supreme Court then proceeded to 

highlight a specific California statute which required nonmembers who were religious objectors 

to pay for grievance representation as an example of this approach in action. Id. at 2469 n 6. 

Thus, this portion of Janus appears to acknowledge that a statute like California’s could be 

constitutionally permissible, while nevertheless finding that the First Amendment did not permit 

the compulsory payment of agency fees by nonmembers.  

Again, in Smigel, this Court made it clear that positive legislative authorization is 

required before fees can be charged to nonmembers. This is in line with what the Supreme Court 

was discussing in Janus when it cited the California statute. The Michigan Legislature’s 

treatment of PERA, however, suggests it has chosen not to exercise this discretion. 

PERA has been amended several times following the passage of right-to-work. 

Amending acts include 2014 PA 322 (amending § 15b), 2014 PA 323 (amending § 15), 2014 PA 

414 (amending §§ 1, 9, 10, and 15), 2016 PA 194, and most recently 2023 PA 9. None of the 

provisions amended by these acts are directly germane to the questions presented in this case. 

But, they reflect the fact that the Legislature had multiple opportunities to amend the relevant 

portions of §§ 9 and 10 of PERA following the adoption of right to work, but chose not to. Thus, 

unlike in 1973 PA 25, the Legislature has repeatedly failed to adopt express language permitting 

pay-for-services provisions. 

 Here, as noted above, the pay-for services provision at issue was adopted solely by the 

union’s executive board. No legislation has been passed in Michigan which would alter PERA to 

allow for pay-for-services provisions. Unless the Michigan Legislature adopts a statute 

authorizing unions to charge nonmembers for representation in grievance proceedings, no such 



 26 

charges may be permitted. The legislature just had a golden opportunity to allow such fees, but 

2023 PA 9 did not do so. 

 This Court’s Smigel decision makes clear that nonmember fees require explicit approval. 

Taylor v Pennsylvania State Corrections Officer Ass’n, __ A.3d __, 2023 WL 2565029 (Pa. 

Superior March 20, 2023) is unpersuasive. In that case, there was no discussion of 

Pennsylvania’s bargaining law and whether it is line with similar NLRA decisions. In Michigan, 

not only has this Court held that explicit legislative approval is required, it has also indicated that 

Michigan courts generally follow NLRA precedents. Post-Janus, some state legislatures have 

explicitly allowed fees for grievances. Mass General Laws ch 161A § 26 (nonmembers can be 

required to pay for grievances); RI General Law § 28-9.1-18(a) (firefighter unions do not have to 

process nonmember grievances); RI General Law § 28-9.2-18(a) (police unions do not have to 

process nonmember grievances); RI General Law § 29-9.3-7 (teachers unions can charge 

grievance fee to nonmembers). Michigan has not done so in the past and advocates of this policy 

did not convince Michigan’s Legislature to do so in 2023 PA 9. 

 TPOAM contends there is currently express legislative authority and cites MCL 

423.210(3)(c) as that legislative permission. The union’s basic argument is that as long as a fee 

request is not a condition of obtaining or continuing public employment, it can be made. 

TPOAM therefore seeks to use this statutory provision to allow it to charge for grievances, which 

it contends is not related to obtaining or continuing employment. 

 This is wrong for two reasons. First, TPOAM only discusses grievance fees in its 

analysis, but MCL 423.210(3)(c) came about in December 2012 and took effect in March of 

2013 – a touch over five years before Janus. If TPOAM is correct, then during that 

approximately five-year time period, public-sector unions (not exempted by MCL 423.210(4)) 
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would have been able to charge agency fees to any nonmember as long as they did not have a 

termination clause for nonpayment in their respective collective-bargaining agreements.24 Thus, 

employees could have been civilly liable for any costs the public-sector unions sought to impose 

for providing collective-bargaining services; they just could not have been fired for refusing to 

pay them. That is not what occurred, nor was it the Legislature’s intent. Remember, 2012 PA 349 

struck the positive authorizations for agency fees that had been located in 1973 PA 25’s §§ 10(c) 

and 10(2). The Legislature was not merely trying to prevent people from being fired for not 

paying agency fees – it was attempting to end agency fees altogether.25 

 This leads to TPOAM’s second error. Section 10(3)(c) of PERA can also support a 

holding in Renner’s favor. This case is about the grievance process, and the disciplinary process 

in this case (and perhaps in almost every case) could eventually lead to employee dismissal. That 

makes the entire grievance and disciplinary process within the meaning “continuing public 

employment” and therefore not something for which fees can be charged. 

 Thus, TPOAM is mistaken – § 10(c)(3) is not a positive grant that can justify fees for 

grievances. Michigan has not specifically authorized grievance fees, and under Smigel and Janus 

such fees are inappropriate unless and until it does. 

                                                 

24 As noted above, as a matter of constitutional law, Janus prohibited charging agency fees to 

any public sector employees (including police and fire in Michigan despite MCL 423.210(4)) as 

of June 27, 2018. 
25 Michigan would not have made international and national news and the Lansing Capitol would 

not have been the site of vociferous protests had the Legislature merely been changing the 

enforcement mechanism of agency fees. It was the ending of these agency fees that made this 

legislation so significant. 
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C. The United States Supreme Court Has Already Determined That 

Requiring a Union to Process Grievances on Behalf of Non-paying 

Nonmembers does not Violate a Union’s First Amendment Right to 

Freedom of Association 

Citing Janus, TPOAM attempts to relitigate arguments about the First Amendment and 

forced association that were rejected decades ago by the United States Supreme Court.26 The 

core of TPOAM’s argument relies on its First Amendment right to not associate with 

nonmembers. This argument must fail, as it been expressly addressed and rejected by the United 

States Supreme Court.  

TPOAM makes an argument substantially similar to one advanced by labor unions in 

challenging right-to-work laws shortly after the adoption of Taft Hartley in 1947. Parallel 

challenges arose to right-to-work laws in American Federation of Labor v American Sash Co, 

335 US 538 (1949) and Lincoln Federal Labor Union v Northwestern Iron and Metal Company 

et al, 335 US 525 (1949). In Lincoln Federal, both North Carolina and Nebraska had adopted 

laws which provided that no person was to be denied an opportunity to obtain or retain 

employment based on union membership. Lincoln Federal, 335 US at 527-28. The unions 

challenged these laws on the grounds they violated their First Amendment rights to freedom of 

speech, assembly, and petition.  

In evaluating the matter, the Supreme Court rejected the contention that a union’s desire 

that nonmembers and members not be forced to work alongside each other was “indispensable to 

                                                 
26 Further, TPOAM recasts as a First Amendment claim the previously rejected union arguments 

that providing service to nonmembers without charging fees is “tantamount…to involuntary 

servitude.” TPOAM’s Application for Leave to Appeal, p. 39. These prior arguments cited the 

Thirteenth Amendment rather than the First Amendment and were rejected by the courts that had 

considered them. See, e.g., Zoeller v Sweeney, 19 NE 3d 749 (Ind 2014) (challenging Indiana’s 

right-to-work law on the grounds it required services be provided without payment); and 

Sweeney v Daniels, No 2:12-CV-81, 2012 WL 13054830 (US Dist Ct N Dist Ind) (2012) 

(challenging same under the Thirteenth Amendment).   
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the right of self-organization and the association of workers into unions.” Id. (internal quotations 

omitted). The Court stated: 

Justification for such an expansive construction of the right to speak, 

assemble and petition is then rested in part on appellants’ assertion ‘that the right 

to work as a non-unionist is in no way equivalent to or the parallel of the right to 

work as a union member; that there exists no constitutional right to work as a non-

unionist on the one hand while the right to maintain employment free from 

discrimination because of union membership is constitutionally protected.’ Cf. 

Wallace Corporation v. National Labor Relations Board, 323 U.S. 248. 

We deem it unnecessary to elaborate the numerous reasons for our 

rejection of this contention of appellants. Nor need we appraise or analyze with 

particularity the rather startling ideas suggested to support some of the premises 

on which appellants’ conclusions rest. There cannot be wrung from a 

constitutional right of workers to assemble to discuss improvement of their own 

working standards, a further constitutional right to drive from remunerative 

employment all other persons who will not or can not, participate in union 

assemblies. 

 

Id. at 530-31 (errors original) (cleaned up) (emphasis added). 

 

The Lincoln Federal Court concluded by explicitly rejecting the idea that constitutional 

requirements could prevent a state from adopting legislation designed to protect nonmembers, 

stating: “Just as we have held that the due process clause erects no obstacle to block legislative 

protection of union members, we now hold that legislative protection can be afforded non-union 

workers.” Id. at 537.  

The Court reached a similar conclusion in American Sash, when considering Arizona’s 

right-to-work constitutional amendment. American Sash, 335 US 538 (1949). The Arizona 

amendment differed from the laws at issue in Lincoln Federal in that it provided protections 

against discrimination for nonmembers, but not for members of a union. Id. at 540. The Court 

nevertheless upheld it, recognizing a legislative prerogative with respect to public-sector labor 

law:  

In National Labor Relations Board v. Jones & Laughlin Steel Corp., 301 

U.S. 1, this Court considered a challenge to the National Labor Relations Act on 
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the ground that it applied restraints against employers but did not apply similar 

restraints against wrongful conduct by employees. We there pointed out, 301 U.S. 

at page 46, the general rule that ‘legislative authority, exerted within its proper 

field, need not embrace all the evils within its reach.’ And concerning state laws 

we have said that the existence of evils against which the law should afford 

protection and the relative need of different groups for that protection ‘is a matter 

for the legislative judgment.’ West Coast Hotel Co. v. Parrish, 300 U.S. 379, 400. 

We cannot say that the Arizona amendment has denied appellants equal 

protection of the laws. 

 

Id. at 541-42 (cleaned up). In short, in both Lincoln Federal and American Sash, the Supreme 

Court recognized that state laws which provide right-to-work protections for nonmembers did 

not run afoul of a union’s First Amendment rights.  

The Supreme Court has consistently recognized that a union’s exercise of First 

Amendment rights on behalf of its members can be restricted by states’ public-sector bargaining 

statutes. In Smith v Arkansas State Highway Employees, Local 1315, 441 US 463 (1979), a union 

challenged a state law requiring employees to submit a written complaint directly to an 

employer. Id. at 463. The union alleged this requirement violated its First Amendment rights by 

preventing it from submitting grievances on its members behalf. Id. The Court rejected this 

argument, noting that even if this requirement impaired the union’s First Amendment rights, it 

was nevertheless constitutional: 

In the case before us, there is no claim that the Highway Commission has 

prohibited its employees from joining together in a union, or from persuading 

others to do so, or from advocating any particular ideas. There is, in short, no 

claim of retaliation or discrimination proscribed by the First Amendment. Rather, 

the complaint of the union and its members is simply that the Commission refuses 

to consider or act upon grievances when filed by the union rather than by the 

employee directly. 

Were public employers such as the Commission subject to the same labor 

laws applicable to private employers, this refusal might well constitute an unfair 

labor practice. We may assume that it would and, further, that it tends to impair or 

undermine—if only slightly—the effectiveness of the union in representing the 

economic interests of its members.  

But this type of “impairment” is not one that the Constitution prohibits. 

Far from taking steps to prohibit or discourage union membership or association, 
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all that the Commission has done in its challenged conduct is simply to ignore the 

union. That it is free to do. 

 

Id. at 464-66 (internal citation omitted).  

 

More recently, the Supreme Court addressed the interaction between the First 

Amendment and public-sector collective bargaining in Davenport v Washington Education 

Association 551 US 177 (2007). In that case, a union challenged a state law requiring a 

nonmember’s authorization before any portion of his or her dues could be used for election-

related purposes. Id. Nonmembers brought suit against the union, claiming that their dues had 

been used for this purpose without proper authorization. Id. In analyzing the state law at issue, 

the Supreme Court noted that the state had considerably more discretion to restrict the use of 

agency fees than it had exercised: 

As applied to agency-shop agreements with public-sector unions like 

respondent, § 760 is simply a condition on the union’s exercise of this 

extraordinary power, prohibiting expenditure of a nonmember’s agency fees for 

election-related purposes unless the nonmember affirmatively consents. The notion 

that this modest limitation upon an extraordinary benefit violates the First 

Amendment is, to say the least, counterintuitive. Respondent concedes that 

Washington could have gone much further, restricting public-sector agency fees to 

the portion of union dues devoted to collective bargaining. See Brief for 

Respondent 46–47. Indeed, it is uncontested that it would be constitutional for 

Washington to eliminate agency fees entirely. See id., at 46 (citing Lincoln Fed. 

Labor Union v. Northwestern Iron & Metal Co., 335 U.S. 525 (1949)). For the 

reasons that follow, we conclude that the far less restrictive limitation the voters of 

Washington placed on respondent’s authorization to exact money from government 

employees is of no greater constitutional concern. 

 

Id. at 184 (emphasis added) (cleaned up). The Court noted that “unions have no constitutional 

entitlement to the fees of nonmember-employees,” concluding that the state restriction on 

spending did not violate the Constitution, given state’s broad discretion to regulate public-sector 

labor law. Id. at 185, 191-92. 
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Even if TPOAM could demonstrate an infringement of it First Amendment rights to 

associate, such an infringement has been recognized as constitutionally permissible as noted in 

cases like Lincoln Federal and American Sash. There, as here, the unions claimed it was 

improper for the state to force them to associate with nonmembers who did not provide financial 

support the union. For seventy-five years it has been clear that this associational argument was 

insufficient to defeat right-to-work laws, it fairs no better in seeking to constitutionalize 

grievance-fee payments from nonmembers. 

All of TPOAM’s arguments seeking to avoid this Court’s clear holding that nonmember 

fees require clear legislative authorization fail. 

RELIEF REQUESTED 

For the reasons stated above, this Court should hold that the Court of Appeals did not err 

in holding that fees for grievance fees are impermissible under PERA. 
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