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NOW COMES Plaintiffs, Associated Builders and Contractors of Michigan, National 

Federation of Independent Business, Inc., Senator Edward McBroom in his official capacity, 

Representative Dale Zorn in his official capacity, and Rodney Davies, Kimberly Davies, Owen 

Pyle, William Lubaway, Barbara Carter, and Ross VanderKlok, who file this ex parte Motion for 

Show Cause under MCR 3.305(C) as contained in this Complaint, filed simultaneously with this 

motion. Because of the time constraints posed by this matter in light of its impact on the State’s 

approximately 5 million taxpayers, Plaintiffs request that this Court issue a ruling on September 

22, 2023. In support, Plaintiffs state as follows: 

INTRODUCTION 

 Plaintiffs ask this Court to declare that the State of Michigan income tax rate for the 2024 

tax year is capped at 4.05%, and to issue a writ of mandamus requiring Defendant to apply that 

rate. This declaration would be contrary to Attorney General Opinion No. 7320 (March 23, 2023), 

Exhibit 1, wherein the Attorney General opined the 2024 income tax rate would be 4.25%, after a 

one-year reduction to 4.05%.   

PARTIES, JURISDICTION, AND VENUE 

1.  Plaintiff, Associated Builders and Contractors of Michigan (“ABC”), is a Michigan 

nonprofit incorporated trade association headquartered in Ingham County, Michigan.  

2.  ABC is a trade association representing more than 900 construction and construction-

related firms throughout the State of Michigan and in bordering states. ABC’s members 

include both taxpaying corporate entities and individual taxpayers. ABC employer 

members employ a combined workforce of more than 30,000 individuals. ABC regularly 

engages in the lobbying of legislatures in an effort to promote its members’ priorities. 

3.  Plaintiff, National Federation of Independent Business, Inc. (NFIB) is the nation’s leading 

small business association. NFIB’s mission is to promote and protect the right of its 
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members to own, operate, and grow their business. NFIB represents the interests of its 

members in Washington D.C. and all 50 state capitals. 

4. NFIB’s membership spans the spectrum of business operations, ranging from sole 

proprietor enterprises to firms with hundreds of employees. NFIB represents over 287,000 

businesses nationwide and nearly 10,000 Michigan businesses. NFIB’s members account 

for approximately 2,000,000 of the nation’s jobs and the average NFIB member employs 

just over 7 employees.

5. Plaintiff, Edward McBroom, is an elected Senator of the State of Michigan.

6. Plaintiff, Dale Zorn, is an elected Representative of the State of Michigan.

7. Plaintiff, Rodney Davies, is a natural person and resident and citizen of the State of 

Michigan, County of Oakland.

8. Plaintiff, Kimberley Davies, is a natural person and resident and citizen of the State 

of Michigan, County of Oakland.

9. Plaintiff, Owen Pyle, is a natural person and resident and citizen of the State of Michigan, 

County of Kent.

10. Plaintiff, William Lubaway, is a natural person and resident and citizen of the State of 

Michigan, County of Oakland.

11. Plaintiff, Barbara Carter, is a natural person and resident and citizen of the State of 

Michigan, County of Oakland.

12. Plaintiff, Ross VanderKlok, is a natural person and resident and citizen of the State of 

Michigan, County of Kent.
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13. Defendant, State of Michigan Treasurer Rachael Eubanks, heads Michigan’s Department 

of Treasury, one of the 20 principal executive departments in Michigan. Const 1963, art 

5, § 2; MCL 16.175. 

14. Venue and subject-matter jurisdiction are proper in the Court of Claims pursuant to MCL 

600.6419. 

BACKGROUND ON MCL 206.51(1)(c) 

15. The Plaintiffs hereby incorporate the preceding paragraphs as if fully restated herein.  

16. 2015 PA 180 was passed and became effective in 2015. 

17. Regarding the income tax rate, 2015 PA 180 stated and codified at MCL 206.51(1)(a)-(c):  

(1) For receiving, earning, or otherwise acquiring income from any source whatsoever, 

there is levied and imposed under this part upon the taxable income of every person 

other than a corporation a tax at the following rates in the following circumstances: 

 

(a) On and after October 1, 2007 and before October 1, 2012, 4.35%. 

 

(b) Except as otherwise provided under subdivision (c), on and after October 1, 

2012, 4.25%. 

 

(c) For each tax year beginning on and after January 1, 2023, if the percentage 

increase in the total general fund/general purpose revenue from the immediately 

preceding fiscal year is greater than the inflation rate for the same period and 

the inflation rate is positive, then the current rate shall be reduced by an 

amount determined by multiplying that rate by a fraction, the numerator of 

which is the difference between the total general fund/general purpose revenue 

from the immediately preceding state fiscal year and the capped general 

fund/general purpose revenue and the denominator of which is the total revenue 

collected from this part in the immediately preceding state fiscal year. For 

purposes of this subdivision only, the state treasurer, the director of the senate 

fiscal agency, and the director of the house fiscal agency shall determine 

whether the total revenue distributed to general fund/general purpose revenue 

has increased as required under this subdivision based on the comprehensive 

annual financial report prepared and published by the department of 

technology, management, and budget in accordance with section 23 of article 

IX of the state constitution of 1963. The state treasurer, the director of the senate 

fiscal agency, and the director of the house fiscal agency shall make the 

determination under this subdivision no later than the date of the January 2023 

revenue estimating conference conducted pursuant to sections 367a through 

367f of the management and budget act, 1984 PA 431, MCL 18.1367a to 
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18.1367f, and the date of each January revenue estimating conference 

conducted each year thereafter. . . . 

 

Exhibit 2 (emphasis added). 

 

18. Subsequent amendments to MCL 206.51 did not change the above language. See 2016 PA 

266; 2018 PA 588; and 2020 PA 75. 

19. 2023 PA 4 also will not change that language when it becomes effective. 

20. At the time 2015 PA 180 was adopted, it was clear that the income tax reduction was 

intended to apply on an ongoing basis. House Fiscal Agency’s analysis of 2015 PA 180 

stated: 

Senate Bill 414 

The income tax rate reduction trigger created by this bill would reduce state 

GF/GP revenues in years in which prior-year GF/GP revenue growth exceeds 

the rate of inflation beginning with FY 2022-23, assuming GF/GP revenues 

were above the adjusted FY 2020- 21 level. Those revenue reductions would 

continue in subsequent years. 

The frequency and magnitude of such revenue reductions would depend on 

future levels of inflation and economic growth, as well as potential non-

economic factors affecting state revenues. (An example of such a non-economic 

factor is the increase in capital gain and dividend income tax revenue associated 

with the fiscal cliff in tax year 2011. While this one-time revenue increase was 

largely offset the following year, the trigger mechanism would have resulted in 

a permanent reduction in the income tax rate.) 

Exhibit 3, House Fiscal Analysis, Legislative Analysis: “Road-Funding Package – 

Preliminary Analysis” at 4 (November 3, 2015) (emphasis added). House Fiscal’s 

November 16, 2015 “Road Funding Package – Enacted Analysis” said the same thing 

word for word. Exhibit 4 at p. 5. Plaintiff Zorn was serving as a state Senator at the time, 

and Plaintiff McBroom was serving as a State Representative at the time. 

21. That interpretation is consistent with how MCL 206.51(1)(c) was being interpreted prior 

to the Attorney General issuing her opinion on this matter.  
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22. In its preparatory document for the January 11, 2023 Consensus Revenue Estimating 

Conference (“CREC”), the Senate Fiscal Agency indicated that it was likely that the MCL 

206.51(1)(c) formula would lead to a permanent income-tax-rate reduction from 4.25% to 

around 4.05%: “Because preliminary GF/GP revenue is forecasted to increase in FY 2021-

22 by an amount greater than 1.425 times the rate of inflation, Public Act 180 of 2015 is 

predicted to require a permanent reduction in the IIT rate.” Exhibit 5 at p. 29 (emphasis 

added). 

23. In its preparatory document for the January 11, 2023 Consensus Revenue Estimating 

Conference (“CREC”), the House Fiscal Agency indicated that it was likely that the MCL 

206.51(1)(c) formula would lead to an income-tax-rate reduction from 4.25% to around 

4.05%. Exhibit 6 at p. 14. 

24. As there was some debate whether such a rate cut would be permanent, on March 22, 

2023, Defendant Eubanks sought an opinion from the Attorney General. Exhibit 7. 

25. The next day, March 23, 2023, Attorney General Nessel issued Attorney General Opinion 

No. 7320. Exhibit 1. 

26. On March 29, 2023, after the closing of the 2021-22 fiscal year via the issuance of the 

State of Michigan Annual Comprehensive Financial Reports (sometimes known as 

SOMACFR or ACFR), Defendant Eubanks announced the reduction of the 2023 income 

tax rate from 4.25% to 4.05% “for one year.” Exhibit 8. 

27. On March 30, 2023, Defendant Eubanks issued a Taxpayer Notice again indicating that 

the 2023 income tax rate would be 4.05%, and indicating that new tax tables would not 

be issued: 

Treasury’s withholding rate tables for the 2023 tax year will not be updated 

to accommodate the revised rate. Individuals and fiduciaries with questions 
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about the effect of the rate change on the amount of tax being withheld from 

their income should contact their employer or administrator directly. 

 

Exhibit 9. 

DECLARATORY RELIEF IS NECESSARY TO ENSURE THE LEGISLATURE CAN 

PREPARE AND MAINTAIN AN ACCURATE BUDGET 

28. Const 1963, art 4, § 31 states: 

The general appropriation bills for the succeeding fiscal period covering 

items set forth in the budget shall be passed or rejected in either house of the 

legislature before that house passes any appropriation bill for items not in the 

budget except bills supplementing appropriations for the current fiscal year's 

operation. Any bill requiring an appropriation to carry out its purpose shall be 

considered an appropriation bill. One of the general appropriation bills as 

passed by the legislature shall contain an itemized statement of estimated 

revenue by major source in each operating fund for the ensuing fiscal period, 

the total of which shall not be less than the total of all appropriations made from 

each fund in the general appropriation bills as passed. 

 

29. The Notice to the Address of the People related to Const 1963, art 4, § 31 stated: 

This is a new section designed to accomplish two major purposes: 

 

1. To focus legislative attention on the general appropriation bills or 

bills to the exclusion of any other appropriation bills, except those 

supplementing appropriations for the current year’s operation. 

 

2. To require the legislature (as well as the governor by subsequent 

provision) to set forth by major items its own best estimates of revenue. 

 

The legislature frequently differs from the executive estimates of revenue. It is 

proper to require that such differences as exist be specifically set forth for public 

understanding and future judgement as to the validity of each. 

 

Exhibit 10, 2 Official Record, Constitutional Convention 1961, p. 3375. 

30. Michigan’s fiscal year runs from October 1 to September 30. MCL 18.1491. 

31. Const 1963 art 5, § 20 provides a mechanism by which the Governor and Legislature shall 

reduce expenditures in the event they do not reflect the actual revenue assumptions that 

existed during the appropriations process:  
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No appropriation shall be a mandate to spend. The governor, with the approval of 

the appropriating committees of the house and senate, shall reduce expenditures 

authorized by appropriations whenever it appears that actual revenues for a fiscal 

period will fall below the revenue estimates on which appropriations for that period 

were based. Reductions in expenditures shall be made in accordance with procedures 

prescribed by law. The governor may not reduce expenditures of the legislative and 

judicial branches or from funds constitutionally dedicated for specific purposes. 

 

32. According to the House Fiscal Agency’s January 2019 “A Legislator’s Guide to 

Michigan’s Budget Process,” Exhibit 11 at p. 8 Figure 1,1 the major steps in the budget 

process are: 

a. First revenue estimating conference in the second week of January. See also MCL 

18.1367b. 

 

b. Governor presents budget recommendation (“Early February”). See also 1963 

Const, art 5, § 18. 

 

c. Budget legislation introduced and debated (February to May). 

d. Second revenue estimating conference in third week of May. See also MCL 

18.1367b. 

 

e. Passage of budget. See also MCL 18.1365 (“the legislature shall pass and present 

general appropriation bills for the upcoming fiscal year to the governor on or before 

July 1.”) 

 

33. On May 16, 2023, the Senate Fiscal Agency published its “Michigan Economic Outlook 

and Budget Review FY 2022-23, FY 2023-24, and FY 2024-25.” Exhibit 12.2 It stated: 

Based on the FY 2021-22 Annual Comprehensive Financial Report, the 

[individual income tax] rate for tax year 2023 is 4.05%, which will reduce 

General Fund revenue by $527.6 million in FY 2022-23 and $186.6 million in 

FY 2023-24. Based on an opinion from the Attorney General, the rate 

reduction is a temporary rate reduction for tax year 2023, although the 

reduction will affect both FY 2022-23 and 2023-24. 

 

 
1 Available at: https://www.house.mi.gov/hfa/PDF/Alpha/approps_process_report.pdf  
2 Available At: 

https://www.senate.michigan.gov/sfa/Publications/BudUpdates/EconomicOutlookMay23.pdf  

https://www.house.mi.gov/hfa/PDF/Alpha/approps_process_report.pdf
https://www.senate.michigan.gov/sfa/Publications/BudUpdates/EconomicOutlookMay23.pdf
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Id. at p. 36. This permanence question was directly contrary to the Senate Fiscal Agency’s 

earlier opinion in preparation for the January 11, 2023 Consensus Revenue Estimating 

Conference (“CREC”). 

34. On May 19, 2023, the Senate Fiscal Agency indicated to Senate members that the income 

tax rate cut was for tax year 2023 only due to Attorney General Opinion No. 7320 (March 

23, 2023): “Income tax reduction (ie, trigger) - 4/10/23: AG opinion 1-year impact.” [sic] 

Exhibit 13.3 

35. The income tax year runs on a calendar basis. MCL 206.24. 

36. In 2020, $9,424,548,300 in income taxes were levied. Exhibit 14, Michigan Department 

of Treasury, Michigan’s Individual Income Tax, November, 2022.4 

37. In tax year 2020, there were 4,952,798 Michigan 1040s filed. Id. 

38. According to the Senate Fiscal Agency’s Spring 2015 “State Notes Topics of Legislative 

Interest – A History of the Michigan Individual Income Tax Rate,” income taxes usually 

provide over 30% of the revenue for the combined general fund/general purpose and 

school aid funds. Exhibit 15 at 2, table 1.5 

39. The Senate Fiscal Agency’s Michigan Economic Outlook and Budget Review FY 2022-

23, FY 2023-24, and FY 2024-25 document estimates that the income tax reduction within 

 
3 Available at: 

https://www.senate.michigan.gov/sfa/Publications/BudUpdates/ConsensusYearEndBalanceMay2

3.pdf  
4 Available at: https://www.michigan.gov/treasury/-

/media/Project/Websites/treasury/Uncategorized/2022/ORTA-Tax-Reports/IIT-report_TY2020-

data.pdf. 
5 Available at: 

https://www.senate.michigan.gov/SFA/Publications/Notes/2015Notes/NotesSpr15lpdz.pdf  

https://www.senate.michigan.gov/sfa/Publications/BudUpdates/ConsensusYearEndBalanceMay23.pdf
https://www.senate.michigan.gov/sfa/Publications/BudUpdates/ConsensusYearEndBalanceMay23.pdf
https://www.michigan.gov/treasury/-/media/Project/Websites/treasury/Uncategorized/2022/ORTA-Tax-Reports/IIT-report_TY2020-data.pdf
https://www.michigan.gov/treasury/-/media/Project/Websites/treasury/Uncategorized/2022/ORTA-Tax-Reports/IIT-report_TY2020-data.pdf
https://www.michigan.gov/treasury/-/media/Project/Websites/treasury/Uncategorized/2022/ORTA-Tax-Reports/IIT-report_TY2020-data.pdf
https://www.senate.michigan.gov/SFA/Publications/Notes/2015Notes/NotesSpr15lpdz.pdf
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MCL 251.61(c) would result in a state revenue reduction of $527.6 million in FY 2022-

23 and $186.6 million in FY 2023-24. Exhibit 12.  

40. A holding that the tax rate is capped at 4.05% for tax year 2024 and subsequent tax years, 

would mean that around $714.2 million is not available for the fiscal 2023-24 budget 

cycle. Id. 

41. An appropriate schedule which would allow this matter to be finally resolved by 

December 15, 2023, while still allowing the parties and courts adequate time to address 

the issues would be: 

Event Date 

Defendant’s Response Brief Sept. 6, 2023 (2 days after Labor Day) 

Plaintiff’s Reply Sept. 13, 2023 

Court of Claims Decision Sept. 22, 2023 

Appellant’s/s’ Brief to Court of Appeals Oct. 2, 2023 

Appellee’s/s’ Response/Amicus Briefs Oct. 12, 2023 

Appellant’s/s’ Reply Oct. 17, 2023 

Court of Appeals Decision Oct. 27, 2023 

Appellant’s/s’ Brief to Supreme Court Nov. 3, 2023 

Appellee’s/s’ Brief to Supreme 

Court/Amicus Briefs 

Nov. 10, 2023 

Appellant’s/s’ Reply Nov. 15, 2023 

Oral Argument To be decided by Michigan Supreme 

Court if necessary  

Decision of the Michigan Supreme Court December 15, 2023 

 

EXPEDITED DECLARATORY RELIEF IS NECESSARY TO AVOID 

OVERWHELMING THE DEPARTMENT OF TREASURY, MICHIGAN TAX 
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TRIBUNAL, AND THIS COURT WITH INDIVIDUAL INCOME TAX RATE 

CHALLENGES 

42. The Plaintiffs hereby incorporate the preceding paragraphs as if fully restated herein. 

43. MCR 2.605(D) permits this Court to “order a speedy hearing of an action for declaratory 

relief and may advance it on the calendar.” 

44. This Court should grant a speedy hearing consistent with the schedule set forth above in 

order to avoid the significant consequences that would occur should this matter go 

unresolved.  

45. The closer this matter gets to calendar year 2024 without resolution, the greater the 

likelihood that some of Michigan’s approximately 5 million individual taxpayers will be 

filing suit to seek guidance. 

46. Citizens may challenge an income tax assessment using the following procedures: (1) 

informal dispute resolution with the Department of Treasury; (2) filing a claim in the Tax 

Tribunal; and (3) filing a suit with the Court of Claims. MCL 205.21; MCL 205.22. 

47. Although it is unclear precisely when Plaintiff’s claims accrued, it is at least arguable that 

they accrued as of March 29, 2023, upon Treasurer Eubank’s announcement of the income 

tax reduction for fiscal years 2023-2024. Exhibit 9. As a result, anyone wishing to 

challenge the Treasurer’s application of MCL 206.51(1)(c) would arguably need to file 

such a challenge no later than March 29, 2024, pursuant to MCL 600.6431(1).  

48. If even a small minority of taxpayers challenge their income taxes on the basis that MCL 

206.51(1)(c) requires an income tax rate of 4.05%, rather than 4.25%, there exists a real 

possibility that any or all of the above entities find themselves overwhelmed with an 

unprecedented volume of cases. 
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49. Annually, there are generally less than 100,000 new actions filed in all Michigan circuit 

courts.6 

50. Therefore, if even as few as 3% of taxpayers file a challenge on the basis that MCL 

206.51(1)(c) caps the income tax rate at 4.05% for tax years 2024 and beyond, more tax 

claims will have been filed than number of actions typically filed in all of the circuit courts 

combined annually.   

51. A taxpayer wishing to challenge an assessment under MCL 205.21 must do so within 60 

days of receiving the Department’s notice of intent to assess tax. MCL 205.21(2)(c). 

52. A taxpayer wishing to appeal an assessment, decision, or order of the Department by 

elevating it to the Tax Tribunal must file that appeal within 60 days of that determination. 

MCL 205.22(1). 

53. A taxpayer wishing to appeal an assessment, decision, or order of the Department by filing 

a claim with the Court of Claims must file that appeal within 90 days of that determination. 

MCL 205.752(1).  

54. If the Department’s assessment or decision is not appealed within the aforementioned time 

limits, it is “final and is not reviewable in any court by mandamus, appeal, or other method 

of direct or collateral attack.” MCL 205.22(4). 

55. Taken together, these legal requirements create the potential for judicial overload. In the 

60-90 days following the assessment of 2024 taxes, the Court of Claims, Department of 

Treasury, and Michigan Tax Tribunal may reasonably see what is essentially a year’s 

 
6 The Court may take judicial notice of the Statewide Circuit Court Summary Caseload Reports. 

In 2021, there were 89,024 new filings, including all civil, criminal, and appellate actions, in the 

Michigan circuit courts. In 2020, that number was 76,823. In 2019, 94,458 actions were filed. 
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worth of filings in a roughly three-month period if even a tiny fraction of taxpayers 

challenge the Attorney General’s interpretation of MCL 206.51(1)(c).  

56. Although the most significant impacts of the meaning of MCL 206.51(1)(c) would 

probably arise when 2024 taxes are assessed, this Court should not wait until that point to 

rule on this issue. The meaning of MCL 206.51(1)(c) has substantial consequences 

beginning as soon as January 1, 2024.   

57. Many taxpayers may wait until they file their 2024 taxes to seek a rebate, but the legal 

ramifications of an improper application of MCL 206.51(1)(c) begin as early as January 

1, 2024.  

58. Beginning on January 1, 2024, an employer who overwithholds income tax from an 

employee’s wages becomes exposed to liability for a demand for repayment of the 

overwithholding. Mich Admin Code, R 206.22. 

59. As a result, Michigan employers may face demands for repayment of overwithholdings 

beginning on January 15, 2024. Mich Admin Code, R 206.23. 

60. If an employer refuses to repay a disputed overwitholding, an employee can claim credit 

for the amount withheld on their individual tax return. Mich Admin Code, R 206.22. 

61. Therefore, as of January 15, 2024, Michigan employers may find themselves facing as 

many as 5 million demands for repayment of overwitholdings. 

62. Should those employers refuse to repay the disputed overwithholdings, the Department of 

Treasury could face an equal number of claimed credits on individual tax returns. 
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63. This is further complicated when non-W2 employees are considered. For employees 

earning income reported on IRS Form 990, individual estimated taxes are due on April 15, 

2024. MCL 206.301.7 

64. Individual estimated taxes are based on quarterly installments of an individual’s annual 

estimated taxes. Id. 

65. Thus, as of January 1, 2024, taxpayers required to pay individual estimated taxes will need 

to accurately calculate their annual individual estimated tax for tax year 2024.  

66. Should MCL 206.51(1)(c) not be clarified, those taxpayers paying individual estimated 

taxes will face a dilemma: pay taxes assuming a 4.25% tax rate, and risk overpayment, or 

pay taxes at 4.05% and risk enforcement action.  

67. It is therefore in the interest of judicial economy to resolve this question prior to January 

1, 2024.  

68. A final judgement issued by December 15, 2023, would clarify the interpretation of MCL 

206.51(1)(c) with sufficient notice to the parties to enable an efficient administration of 

the 2024 tax year.  

COUNT I: REQUEST FOR DECLARATORY RELIEF  

69. The Plaintiffs hereby incorporate the preceding paragraphs as if fully restated herein. 

70. This case turns on the proper statutory analysis of MCL 206.51(1)(c). If the Attorney 

General’s interpretation of that section is correct, then Michigan’s income tax will be 

capped at 4.25% rate after being reduced to 4.05% for a single year. If Plaintiffs are 

 
7 Please note this is after the potential accrual date of March 29, 2024. 
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correct, then Michigan’s income tax will be capped at a 4.05% rate unless later reduced 

by future application of MCL 206.51(1)(c).8 

71. In Attorney General Opinion 7320, Attorney General Nessel concluded that “it is apparent 

that the Legislature intended any income tax reduction under subsection (1)(c) to be for 

that tax year only, where the conditions described in subsection (1)(c) apply.” 

72. The Attorney General based her conclusion on the statutory interpretation of the word 

“current” as a description of “rate” in MCL 206.51(1)(c). She concluded: 

“According to subsection 1(c), the rate that is subject to reduction is the ‘current’ rate. 

The statute does not offer a definition, but the common meaning of the word ‘current’ 

is ‘existing at the present time.” At the present time, the income tax rate is specifically 

set out in subsection (1)(b)—4.25%.” 

73. Attorney General Opinion 7320 reaches a conclusion that is not consistent with the plain 

text of MCL 206.51(1)(c), or with the Legislature’s intent. 

74. The online version of Merriam Webster’s Dictionary lists three definitions for “current” 

as an adjective: (1) “occurring in or existing at the present time”; (2) “presently elapsing”; 

and (3) “most recent.”9  

75. The relevant Dictionary.com definitions for “current” are: (1) “passing in time; belonging 

to the time actually passing”; (2) “prevalent; customary”; (3) “popular; in vogue”; and (4) 

“new; present; most recent.”10 

 
8 Individual Taxpayer Plaintiffs and NFIB and ABC as membership organizations would be 

limited to declaratory relief. 
9 Available at: https://www.merriam-webster.com/dictionary/current (accessed August 21, 2023). 

The Michigan Supreme Court cited Merriam Webster’s online dictionary in Detroit New v 

Independent Citizens Redistricting Commission, 508 Mich 399, 421 (2021). This is also the 

dictionary the Attorney General cited in Opinion 7320. 
10 Available at: https://www.dictionary.com/browse/current (accessed August 21, 2023). The 

Michigan Supreme Court referred to this dictionary in Drouillard v American Alternative 

Insurance Corp, 504 Mich 919 (2019).  

https://www.merriam-webster.com/dictionary/current
https://www.dictionary.com/browse/current
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76. Plaintiffs argue that the use of “current” in MCL 206.51(1)(c) means “most recent.” The 

Attorney General’s opinion, on the other hand, concluded that “current” means “existing 

at the present time.” 

77. Courts may look at past legislative practice to guide analysis of a disputed term. Honigman 

Miller Schwartz and Cohn LLP v Detroit, 505 Mich 284, 310-11 (2020).  

78. The Legislature has previously identified a numeric income tax rate in 1983 PA 53. Exhibit 

16.  

79. Under 1983 PA 53, the income tax was set based on a formula for “January 1, 1983, and 

thereafter.” Id. at Section 51(1)(d). The formula in 1983 PA 53 was based on a specific 

rate, namely, 3.9%.  

80. This indicates that, as of 2015, there was legislative experience in setting a particular 

numerically identified rate (1983’s 3.9%) as a starting point for a year-by-year formulaic 

determination of the applicable income tax.  

81. Thus, the 2015 Legislature’s choice to not follow its past-proven method from 1983 

indicates the Legislature meant “current” to mean “most recent” for purposes for MCL 

206.51(1)(c). 

82. If the Legislature had intended “current” to mean “existing at the present time,” it could 

have achieved that goal by doing precisely what it did in 1983: using a fixed numerical 

value. Its decision to not do so demonstrates that the Legislature did not intend for MCL 

206.51(1)(c) to refer to the income tax rate “existing at the present time,” but rather the 

“most recent” rate. 

83. Even if the phrase “current” causes MCL 206.51(1)(c) to be ambiguous, Plaintiffs should 

still prevail on the merits. 
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84. Under Honigman, 505 Mich at 291 n 3, the Michigan Supreme Court noted that 

“ambiguities in the language of the tax statute are to be resolved in favor of the taxpayer.” 

85. Plaintiffs’ interpretation of MCL 206.51(1)(c) is to the benefit of the taxpayer, as it would 

provide a .2% lower cap to Michigan’s income tax rate, with a potential for additional 

future reductions to the cap if MCL 206.51(1)(c) were to be triggered in the future. The 

State’s position, meanwhile, would limit the reduction to the income cap tax to a single 

year, resulting in Michigan taxpayers paying an additional $714.2 million per year. Exhibit 

12. 

86. Thus, if Plaintiffs should prevail on the meaning of “current” in MCL 206.51(1)(c), the 

Court need not consult staff reports to determine legislative intent. 

87. Those reports, however, support Plaintiffs’ position. See, e.g., Exhibits 5, 6.  

88. The plain language of the use of the word “current” in MCL 206.51(1)(c), when taken in 

context and considered in light of the relevant legislative experience, is clear and favors 

Plaintiffs’ position. Even if ambiguous, contemporaneous committee reports and the 

requirement that ambiguities in taxing statutes are to read in the taxpayers’ favor result in 

Plaintiffs’ interpretation of that statute being the superior interpretation. 

89. In 2023, the Legislature passed almost $2 billion in targeted tax relief, and the Governor 

signed an $81.7 billion budget, the largest budget in state history. See 2023 PA 119, 2023 

PA 103, and House Fiscal Agency, Legislative Analysis of House Bill 4001 (Feb. 8, 2023) 

(Exhibit 17). Taken together, that spending could have sustained a 4-year reduction in the 

income tax rate at $714.2 million per year.  
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90. Plaintiffs therefore request that this court issue an order declaring that MCL 206.51(1)(c)’s 

definition of current means “most recent,” thereby requiring the income tax rate be capped 

at 4.05% until such time as MCL 206.51(1)(c) is subsequently triggered.  

COUNT II: MANDAMUS 

91. Plaintiffs hereby incorporate the preceding paragraphs as if fully restated herein.  

92. “Mandamus is the appropriate remedy for a party seeking to compel action by ‘state 

officers.’” Taxpayers for Mich Const Gov v Dep’t of Tech, ___ Mich App ___;  2022 WL 

17865554 (Dec 22, 2022)  at *7.  

93. To obtain a writ of mandamus, a plaintiff must meet four elements: “(1) the plaintiff has 

a clear legal right to the performance of the duty sought to be compelled, (2) the defendant 

has a clear legal duty to perform such act, (3) the act is ministerial in nature such that it 

involves no discretion or judgement, and (4) the plaintiff has no other adequate legal or 

equitable remedy.” Wilcoxon v City of Detroit Election Comm’n, 301 Mich App 619, 632-

33 (2013); Deleeuw v State Bd of Canvassers, 263 Mich App 496, 500 (2004).  

94. “A clear legal right is a right ‘clearly founded in, or granted by, law; a right which is 

inferable as a matter of law from uncontroverted facts regardless of the difficulty of the 

legal questions to be decided.’” Att’y Gen Bd of State Canvassers, 318 Mich App 242, 249 

(2016) (citation omitted).  

95. Plaintiffs McBroom and Zorn are legislators and, like every member of the Legislature, 

have the clear legal right to accurate information during the budgeting and appropriations 

process. 

96. Similarly, Plaintiffs ABC Michigan and NFIB are organizations which regularly engage 

in the budget process through advocating on behalf of their members. 
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97. Const 1963, art 4, § 31 tasks legislators with the duty to vote on general appropriations 

bills, which must in turn contain an “itemized statement of estimated revenue by major 

source.” In voting on these bills, Plaintiff legislators necessarily need accurate information 

in order to fulfil their constitutional duties. 

98. Doubt about a statute’s meaning does not preclude a mandamus action: 

“[T]he requirement that a duty be clearly defined to warrant issuance of a writ does not 

rule out mandamus actions in situations where the interpretation of a controlling statute 

is in doubt. As long as the statute, once interpreted, creates a preemptory obligation for 

the officer to act, a mandamus action will lie.” 

 Berdy v Buffa, 504 Mich 876 (2019).  

99. This Court has the authority to issue declaratory relief in the form of an order establishing 

the correct legal interpretation of MCL 206.51(1)(c). MCL 600.6419(a). That same section 

provides the Court with the authority to issue a writ of mandamus. Id. 

100. The proper application of MCL 206.51(1)(c) is a ministerial act. 

101. “A ministerial act is one in which the law prescribes and defines the duty to be performed 

with such precision and certainty as to leave nothing to the exercise of discretion or 

judgment.” Berry v Garrett, 316 Mich App 37 (2016) (citation omitted).  

102. Defendant has no discretion to apply an income tax rate other than the one specified by 

law, namely, MCL 206.51. 

103. Plaintiffs McBroom and Zorn have no adequate remedy other than a writ of mandamus. 

Without accurate information regarding the proper tax rate, Plaintiff legislators (and all 

legislators) would be required to vote on appropriations bills without knowing whether the 

revenue available accurately reflects proper taxation. 

104. Plaintiffs ABC Michigan and NFIB as advocacy organizations have no adequate remedy 

other than a writ of mandamus, as the improper application of MCL 206.51(1)(c) impacts 
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their ability to properly petition the Legislature on budgetary issues through lobbying 

undertaken on behalf of their members.11 

105. If the Court determines Plaintiffs’ interpretation of MCL 206.51(1)(c) is correct, it should

issue a writ of mandamus requiring Defendant to apply that interpretation for the current

and subsequent tax years. As State Treasurer, Defendant has a clear legal duty to apply

the tax laws as written.

RELIEF REQUESTED 

The individual Plaintiffs respectfully request that this Court enter a declaratory judgement 

holding that MCL 206.51(1)(c) requires an individual income tax rate for tax years 2022-2023 and 

all subsequent tax years that is capped at 4.05%, unless or until modified by the Legislature. A 

final declaratory judgment by December 15, 2023, allows the parties the opportunity to respond to 

the Court’s ruling in time to avoid potentially overwhelming the Court, the Department of 

Treasury, and the Michigan Tax Tribunal with individualized challenges. Plaintiffs request that, 

pursuant to MCR 2.605(D) the Court schedule an expediated hearing on that question. Plaintiffs 

legislators and Plaintiffs ABC Michigan and NFIB, in their advocacy capacities, further request 

this court enter an Order to Show Cause as to why a writ of mandamus should not be issued 

requiring Defendant to apply MCL 206.51(1)(c) in the manner specified above under MCR 

3.305(C), along with an appropriate briefing schedule.   

11 In light of the various appellate options described above, the individual taxpayer members of 

ABC Michigan and NFIB have another remedy at law, albeit one that is inefficient and likely to 

overwhelm the systems for challenging tax determinations. As such, neither organization is 

seeking a writ of mandamus on behalf of their individual members.  

Respectfully Submitted,

/s/ Patrick J. Wright
Patrick J. Wright (P54052)  

Mackinac Center Legal Foundation 

Attorneys for Plaintiffs 

Dated: August 25, 2023
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Legislative Analysis 
 

House Fiscal Agency Page 1 of 6 

Phone: (517) 373-8080 
http://www.house.mi.gov/hfa 
 
Analysis available at 
http://www.legislature.mi.gov 

INCOME TAX ACT CHANGES 
 
House Bill 4001 CR-1 
Sponsor:  Rep. Angela Witwer 
House Committee:  Tax Policy [Discharged] 
Senate Committee:  Committee of the Whole 
Revised 2-8-23 
 
SUMMARY:  

 
House Bill 4001 would amend the Income Tax Act to provide for the phase-out of the three-
tier system of taxing retirement and pension benefits, change the tax treatment of police and 
firefighter retirement income, provide for the issuance of income tax rebates to Michigan 
taxpayers, increase the value of the state earned income tax credit (EITC), increase the 
percentage of gross income tax collections earmarked to the School Aid Fund, provide for the 
deposit of certain revenue collected under the act into various state funds, and create the 
Michigan Taxpayer Rebate Fund and the Revitalization and Placemaking Fund. 
 
Retirement Tax Phase-Out 
The three-tier system for taxing retirement income was created in the Income Tax Act by 2011 
PA 38. Prior to that act, federally taxable Social Security, military, federal, and state and local 
government retirement income were fully exempt from state taxation. Private retirement 
income (e.g., from private pensions, 401(k)s, etc.) was exempt up to a specific threshold that 
was adjusted annually for inflation. In addition, defined benefit plans (i.e., pensions) from 
public employment were fully exempt. Seniors also were able to claim a deduction for interest, 
dividends, and capital gains received from investments, up to a cap that was adjusted annually 
for inflation. 
 
Currently, retirement income in Michigan is subject to taxation based on the birth year of the 
taxpayer (or their spouse) as follows: 

• Tier 1: Taxpayers born before 1946 continue to be taxed under the same system that 
existed prior to the changes made by 2011 PA 38. For the 2022 tax year, the deduction 
of private retirement income was capped at $56,961 for single filers and $113,922 for 
joint returns. The deduction for investment income was capped at $12,697 for single 
filers and $25,394 for joint returns. These taxpayers remain able to claim other personal 
exemptions for which they are eligible. 

• Tier 2: Taxpayers born from 1946 to 1952 are able to take a limited deduction ($20,000 
for single filers/$40,000 for joint returns) against all types of income.1 These taxpayers 
remain able to claim other personal exemptions for which they are eligible. 

• Tier 3: Taxpayers born after 1952 are not able to exempt any retirement income, except 
for Social Security income, until reaching age 67. After turning 67, these taxpayers 
who choose to take the $20,000/$40,000 deduction against all income will have that 
deduction reduced by the taxable portion of Social Security and any personal 
exemptions claimed. 

 
1 These provisions apply at age 67, which all taxpayers in Tier 2 have already reached. 
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House Bill 4001 would provide for the phase-out of the three-tier system by the 2026 tax year, 
as follows: 

• For the 2023 tax year, a taxpayer born after 1945 and before 1959 would be able to 
elect to deduct retirement or pensions benefits up to 25% of the maximum deduction 
available to taxpayers in Tier 1 for private retirement income. 

• For the 2024 tax year, taxpayers born after 1945 and before 1963 would be able to elect 
to deduct retirement and pension benefits up to 50% the maximum deduction described 
above. 

• For the 2025 tax year, taxpayers born after 1945 and before 1967 would be able to elect 
to deduct retirement and pension benefits up to 75% the maximum deduction described 
above. 

• For the 2026 tax year, all taxpayers would be able to elect to claim the maximum 
deduction of retirement and pension benefits described above. 

The bill also would allow taxpayers with retirement or pension benefits received for service as 
a public police or fire department employee, a county corrections officer, or a state police 
trooper or state police sergeant to claim the tax treatment of retirement income available to 
taxpayers currently in Tier 1, beginning with the 2023 tax year. 

As currently, the deduction available for joint returns would be based on the older spouse’s 
date of birth. If the older spouse died, the surviving spouse could continue qualifying with the 
older spouse’s birth year as long as they did not remarry.  
 
School Aid Fund Earmark 
The bill also would change the percentage of income tax collection that is deposited in the State 
School Aid Fund (SAF). Currently, the act requires a percentage of gross individual income 
tax revenue (i.e., income tax revenue before refunds) to be deposited in the SAF. That 
percentage is 1.012% divided by the tax rate (currently 4.25%), or about 23.8%. 
 
For fiscal year (FY) 2023-24, the bill would increase this earmark to the SAF to 1.015% divided 
by the tax rate. For FY 2024-25, the earmark would be 1.023% divided by the income tax rate. 
For FY 2025-26, the earmark would be 1.033% divided by the tax rate. Beginning in FY 2026-
27, the earmark would be 1.040% divided by the tax rate. The percentage of gross collections 
earmarked to the SAF is shown in the chart below (for a 4.25% tax rate).  
 

FY 2022-23 (current) 23.812% 

FY 2023-24 23.882% 

FY 2024-25 24.071% 

FY 2025-26 24.306% 

FY 2026-27 and beyond 24.471% 
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Michigan Taxpayer Rebate Fund 
The bill also would create the Michigan Taxpayer Rebate Fund in the state treasury. The fund 
could receive money and other assets from any source. The state treasurer would direct the 
investment of the fund and credit to the fund any interest and earnings from fund investments.  
 
If the bill takes effect before April 18, 2023, the fund would be used to issue a rebate of $180 
to each eligible taxpayer for the 2022 tax year. If the eligible taxpayer was married and did not 
file a joint return for the 2022 tax year, the rebate would be $90. If the eligible taxpayer was 
married and filed a joint return, the rebate would be $90 for each spouse.  
 

Eligible taxpayer would mean an individual taxpayer who was a resident of this state 
as of December 31, 2022, and who filed an income tax return for the 2022 tax year on 
or before October 18, 2023. The term would include a spouse who filed a joint state 
income tax return for the 2022 tax year, even if only one spouse on the joint return was 
a Michigan resident as of December 31, 2022. It would also include a claimant who 
did not file a state income tax return for the 2022 tax year but filed a claim for the 
homestead property tax credit or the home heating credit for the 2022 tax year on or 
before October 18, 2022. It would not include a nonresident individual or an individual 
for whom a dependency exemption is allowable to another taxpayer for the 2022 tax 
year.  

 
Claimant means an individual who filed a claim for the homestead property tax credit 
or the home heating credit and, if the claim was for the homestead credit, was domiciled 
in Michigan at least six months of the previous calendar year. 

 
The rebate would be an advance refund payment of a refundable credit against tax liability for 
the 2023 tax year. The credit amount available to an eligible taxpayer would equal the amount 
of the rebate, and the credit amount when claimed for the 2023 tax year would be reduced by 
the amount of the advance refund issued.  
 
The Department of Treasury would have to issue the advance refund payment automatically as 
soon as practical under procedures established by the department. The payment would be 
disbursed electronically to the direct deposit account authorized by the taxpayer for the 2022 
tax year. If the taxpayer did not authorize direct deposit, the refund would be issued as a 
negotiable check sent by first-class mail. No advance refunds would be issued after December 
31, 2023.  
 
The advance refund payment would be exempt from interception, execution, levy, attachment, 
garnishment or any other legal process to collect a debt. It could not be applied as an offset to 
a liability of the taxpayer under 1941 PA 122 or any arrearage or other debt. 
 
Money in the fund at the end of each fiscal year would remain in the fund, except that money 
in the fund after all rebates have been issued would lapse to the general fund at the end of that 
fiscal year. 
 
Earned Income Tax Credit Increase 
House Bill 4001 would also increase value of the state EITC. The state EITC is a refundable 
individual income tax credit which is now capped at 6% of the federal EITC. (The state credit 
was previously capped at 20% of the federal credit until it was reduced to 6% by 2011 PA 38.) 
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The bill would increase the state EITC cap to 30% of the federal credit, beginning in the 2023 
tax year.  
 
In addition, the bill would allow taxpayers that claim the credit for the 2022 tax year to claim 
an additional one-time credit equal to 24% of the taxpayer’s federal EITC. The credit to which 
each taxpayer is entitled would be calculated by the Department of Treasury and would have 
to be refunded as soon as practical. 
 
Distribution of Corporate Income Tax Revenue 
The bill also would amend the distribution of revenue collected under Part 2 of the Income Tax 
Act, which includes the corporate income tax and various other business taxes. Currently, the 
act provides that revenue collected under Part 2 be deposited into the general fund.  
 
If the bill takes effect before April 18, 2023, $800.0 million of the revenue would be deposited 
into the Michigan Taxpayer Rebate Fund (see above) for FY 2021-22 only. The remaining 
revenue collected for that fiscal year would be deposited in the general fund. 
 
The bill also would provide for the distribution of this revenue to various funds in future fiscal 
years. For FY 2022-23 through FY 2024-25, up to $1.2 billion would initially be deposited into 
the general fund. After this amount, deposits would be made in the following order:  

• Up to $50.0 million to the Michigan Housing and Community Development Fund. 
• Up to $50.0 million to the Revitalization and Placemaking Fund (see below). 
• Up to $500.0 million to the Strategic Outreach and Attraction Reserve (SOAR) Fund. 
• Any remaining balance to the general fund. 

 
For each fiscal year beginning with FY 2025-26, $50.0 million of the revenue collected under 
Part 2 would be deposited in the Michigan Housing and Community Development Fund. The 
remaining revenue would be deposited in the general fund. 
 
Revitalization and Placemaking Fund 
The bill would create the Revitalization and Placemaking Fund in the state treasury. The fund 
could receive money and other assets from any source. The state treasurer would direct the 
investment of the fund and credit to the fund any interest and earnings from fund investments. 
Money in the fund at the end of each fiscal year would remain in the fund. 
 
Beginning with FY 2022-23, the Michigan Strategic Fund (MSF) would expend money from 
the fund, upon appropriation, to create and operate the Revitalization and Placemaking Grants 
Program. The program would invest in projects that enable population and tax revenue growth 
by doing the following: 

• Rehabilitating vacant and blighted buildings and historic structures. 
• Rehabilitating and developing vacant properties. 
• Developing permanent place-based infrastructure associated with social zones and 

traditional downtowns, outdoor dining, and place-based public spaces. 
  

Residential projects for which grant funds are used would have to comply with other program 
guidelines and eligibility requirements as determined by MSF. 
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MSF would have to prepare and submit a report to the House and Senate appropriations 
committees by December 31 annually detailing the amount of revenue received by the fund 
and expenditures from it during the prior state fiscal year and the fund balance at the end of the 
prior fiscal year. 
 
MCL 206.30 et seq. 
 

FISCAL IMPACT:  
 
Using information provided by the Department of Treasury, the phase-in of the exemption 
against retirement income and changes to the treatment of police and fire retirement pension 
benefits would reduce general fund revenue by about $58 million in FY 2022-23, $233 million 
in FY 2023-24, $408 million in FY 2024-25, and about $515 million in FY 2025-26. The 
revenue reduction would be expected to grow over time as new retirees become eligible and 
distributions from retirement accounts increase. It should be noted that, because of the changes 
to the School Aid Fund earmarks, the School Aid Fund will be held harmless against the 
revenue loss, with the full reduction coming from general fund revenue. 
 
In addition, an increase in the earned income tax credit from the current 6% of the federal EITC 
to 30% of the federal EITC beginning with TY 2022 would be expected to reduce individual 
income tax revenue by about $385 million per year beginning in FY 2022-23. Because the 
expanded EITC affects net income tax refunds, the full impact would likely be borne be the 
general fund. 
 
Earmarks of corporate income tax (CIT) revenue are expected to reduce general fund revenue 
by $800 million in FY 2021-22, up to $600 million in FY 2022-23 through FY 2024-25, and 
up to $50 million per year thereafter beginning with FY 2025-26. The CIT earmark estimates 
in Table 1 below are based on January 2023 Consensus Revenue Estimating Conference 
(CREC) projections for CIT revenue. CIT revenue is not estimated to reach $1.8 billion in FY 
2022-23 and FY 2023-24, which would be necessary for the entire SOAR Fund deposit to be 
realized. 
 
Based on January 2023 CREC revenue estimates and preliminary final revenue, the FY 2021-
22 earmark of CIT revenue would reduce FY 2021-22 GF/GP revenue to an amount below 
capped GF/GP revenue, which would result in no income tax rate reduction.   
 
From the $800.0 million of CIT revenue earmarked in FY 2021-22 to the Michigan Taxpayer 
Rebate Fund, the bill would authorize the Department of Treasury to distribute a tax rebate of 
$180 to each eligible taxpayer. Under the provisions of the bill, both a joint return and single 
return would receive $180. Any amount remaining in the fund not distributed as a rebate would 
lapse to the general fund. 
 
According to the Department of Treasury, the EITC provisions requiring the department to 
distribute refunds to taxpayers for the 2022 tax year via check will cost approximately 
$925,000. Costs include mailing, printing, and issuing checks to taxpayers, as well as 
processing returns, handling correspondence with taxpayers, and any other activities necessary 
to administer the changes. The provisions could require up to two additional full-time equated 
positions.   
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The department indicated that the retirement tax phase-in component would increase annual 
administrative costs by approximately $225,000 to accommodate 2.0 FTEs over four years 
beginning in FY 2023-24. Additionally, the tax rebates are expected to increase administrative 
costs by $2.2 million on a one-time basis for temporary staff, information technology system 
changes, and tax rebate check processing. Of that total, approximately $2.0 million would 
support check processing. 
 

 
Table 1: Estimated Impact on GF/GP Revenue (in millions) 

  FY 2022 FY 2023 FY 2024 FY 2025 FY 2026 
Retirement Income Tax Exemption Phase-in -- ($58.0) ($233.0) ($408.0) ($515.0) 
Earned Income Tax Credit Increase -- (385.0) (385.0) (385.0) (385.0) 
CIT Earmarks:*        
  Strategic Outreach and Attraction Reserve Fund -- (460.0) (465.0) (500.0) -- 
  Michigan Taxpayer Rebate Fund (800.0) -- -- -- -- 
  Revitalization and Placemaking Fund -- (50.0) (50.0) (50.0) -- 
  MI Housing and Community Development Fund -- (50.0) (50.0) (50.0) (50.0) 
TOTAL ($800.0) ($1,003.0) ($1,183.0) ($1,393.0) ($950.0) 
*CIT Earmark estimates are based on January 2023 Consensus Revenue Estimating Conference revenue estimates. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 Legislative Analyst: Alex Stegbauer 
 Fiscal Analysts: Jim Stansell 
  Ben Gielczyk 
 
■ This analysis was prepared by nonpartisan House Fiscal Agency staff for use by House members in their 
deliberations and does not constitute an official statement of legislative intent. 




