
Page 1 of 23 
 

 
 

STATE OF MICHIGAN 
OAKLAND COUNTY CIRCUIT COURT 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
________________________________________________________________________ 
 
 
 
 
 
 
 
 
 
            ______ 
 

FIRST AMENDED COMPLAINT  
______________________________________________________________________________ 

There is no other pending or resolved civil action arising out of the same transaction 
or occurrence alleged in the complaint.  

Derk A. Wilcox (P66177) 
Stephen A. Delie (P80209) 
Patrick J. Wright (P54052) 
Mackinac Center Legal Foundation 
Attorneys for Plaintiff 
140 West Main Street 
Midland, MI 48640 
(989) 631-0900 – voice 
(989) 631-0964 – fax 
Wilcox@mackinac.org 
 
 

 
CAROL BETH LITKOUHI, 
 
    Plaintiff, 
 
v. 
 
 
ROCHESTER COMMUNITY SCHOOL 
DISTRICT, a government entity. 
 
 
    Defendant. 

 
 
 
Case No.: 22-193088-CZ 
 
 
Hon. D. Langford Morris 
 
 
Amended Complaint  

Jackson Lewis, P.C. 
Timothy J. Ryan (P40990) 
Linda L. Ryan (P67686) 
Attorneys for Defendant 
250 Monroe NW, Suite 400 
Grand Rapids, MI 49503 
(616) 940-0230 
Timothy.ryan@jacksonlewis.com 
Linda.ryan@jacksonlewis.com 
 
 

mailto:Timothy.ryan@jacksonlewis.com


Page 2 of 23 
 

NOW COMES Plaintiff, Carol Beth Litkouhi, by and through her attorneys, 

The Mackinac Center Legal Foundation, and for her First Amended Complaint 

alleges and states as follows: 

INTRODUCTION 

 The plaintiff, Carol Beth Litkouhi, is a parent within the Rochester 

Community School District (the “District”) who, despite repeated attempts, has been 

stymied in her attempts to lawfully obtain records relating to the District’s 

curriculum, training materials, and other related records. Having exhausted all 

reasonable attempts to obtain the records she seeks, this lawsuit follows. 

The Mackinac Center for Public Policy (the “Mackinac Center”) is a nonprofit 

organization dedicated to improving the quality of life for all Michigan residents by 

promoting sound solutions to state and local policy questions. To that end, its 

Mackinac Center Legal Foundation routinely provides legal representation to 

individuals, like Plaintiff, who use the Freedom of Information Act (“FOIA”) to obtain 

relevant documents from state and local governments.  

 This case deals with a matter of significant public interest, namely, the ability 

of parents to ensure schools are transparent about the lessons being taught to the 

children they serve. The need for transparency in this particular area is essential, as 

it affords parents the opportunity to understand what their children are learning, 

and to fully engage with local government officials about these lessons. 

Unfortunately, the District has rejected Plaintiff’s attempts to promote this 

transparency.  
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 On December 14, 2021. Plaintiff submitted a FOIA request to the District for 

the release of information relating to a “History of Ethnic and Gender Studies” course 

that had been taught by at least one of the District’s member schools. The District 

responded to Plaintiff’s request by partially granting it. Specifically, the District 

granted Plaintiff’s request with respect to a unit plan, which was provided to Plaintiff 

as part of an earlier request. The remainder of her request for curriculum materials 

and other records relating to the course was denied.  

 After receiving the District’s response, Plaintiff filed an administrative appeal 

on January 19, 2022, in an attempt to obtain a response containing the remaining 

materials she had requested. In this appeal, Plaintiff specifically noted that, unless 

no materials had been distributed to students as part of the course, responsive 

records necessarily had to exist. Plaintiff further explained that, despite numerous 

attempts to obtain the requested records through FOIA and alternate means, she had 

been repeatedly rebuffed. 

 The District responded to Plaintiff’s appeal on February 8, 2022 by denying it. 

In its denial, the District emphasized that it had provided those responsive records 

known to exist by the district, and denied the remainder of Plaintiff’s appeal on the 

grounds that no responsive materials existed. The District failed to address any 

specific argument raised in Plaintiff’s appeal, including the fact that the District’s 

position would inherently mean that no classroom materials had been produced in a 

course that had been actively taught for over six months.  
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Plaintiff separately sought additional materials from the district via a FOIA 

request on December 27, 2021. On that date, Plaintiff sought access to materials 

relating to Diversity, Equity, and Inclusion trainings for the years 2020-2022. The 

District responded on January 21, 2022 by granting that request and requesting a 

deposit in the amount of $418.45. Plaintiff paid that fee on January 24, 2022, and, 

after some additional correspondence, the District issued a final determination on 

February 11, 2022. Although the District’s response was styled as a full grant, a 

number of unidentified materials were withheld on the basis of the fact they were 

copyrighted materials. Based on that fact, the District produced some teacher 

training materials, but refused to produce copies of those materials they claimed to 

be copyrighted, instead requiring Plaintiff to inspect them in person.  

In light of Plaintiff’s partial denial of Plaintiff’s December 14th request (the 

“History Request”) and the refusal to produce copies of records in response to 

Plaintiff’s December 27th request (the “Training Materials Request”), Plaintiff 

brought this action against the District. Neither the District’s refusal to release 

curriculum materials, nor its refusal to produce copies of allegedly copyrighted 

materials comport with Michigan law.   

PARTIES, JURISDICTION, AND VENUE 

1.  Plaintiff, Carol Beth Litkouhi, is a natural person and resident and citizen of the 

State of Michigan, County of Oakland.  

2.  Defendant, the Rochester Community School District, is a government entity 

administered by the Board of Education and the Superintendent. Defendant is 
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headquartered at 501 W. University Drive, Rochester, Oakland County, Michigan 

48307. 

3.  Venue is proper pursuant to MCL 15.240(1)(b). 

4.  Pursuant to MCL 15.240(5), this action should be “assigned for hearing and trial 

or for argument at the earliest practicable date and expedited in every way.” 

5.  Pursuant to MCL 15.240(1)(b) and MCL 600.605, the circuit court has jurisdiction 

over this claim.  

FACTUAL BACKGROUND 

6.  The Plaintiff hereby incorporates the preceding paragraphs as if fully restated 

herein.  

7.  On December 14, 2021, Plaintiff submitted a FOIA request to the District. The 

operative portion of this request read as follows: 

Pursuant to the state open records law Mich. Comp. Laws. Secs. 
15.231 to 15.246, I write to request access to and a copy of all 
teacher lesson plans, curriculum, readings given to students (such 
as articles, publications, case studies), viewings (such as video clips), 
and assignments given to students (such as writing or discussion 
prompts) used for the “History of Ethnic and Gender Studies” 
Course at Rochester High School during the time period from 
August 30 – present. If material is electronic, I request access via 
email. If book(s) were given to be used, I request that the book(s) be 
made available for me to come and review.  

Exhibit A, Plaintiff’s History Request (errors original).1  

                                                           
 

1 Plaintiff has submitted requests for similar requests relating to the “History of 
Ethnic and Gender Studies” course in the past, but for purposes of this lawsuit, 
Plaintiff’s complaint is limited to the violations of law arising from her December 
14, 2021 request, as well as those arising from her December 27, 2021 request.   
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8.  On January 11, 2022, the District responded to Plaintiff’s request by partially 

granting and partially denying Plaintiff’s request. The District’s response reads, 

in the relevant part, as follows:  

Your request is granted in part and denied in part. The notifications 
section of the FOIA, MCL 15.235, requires the District to identify the 
reason for any partial denial of your request. Your request is granted 
to the extent that a unit plan document was provided to you in our 
response dated October 4, 2021. The remainder of your FOIA request 
is denied. Your request is denied in part as the District is not 
knowingly in possession of any records responsive to your request for 
“teacher lesson plans,” “readings given to students,” “viewings,” and 
“assignments used to evaluate students,” or teacher prompts made on 
Flipgrid and Google classroom during the time period from August 
30, 2021 through present. This letter serves as the District’s 
certification that no responsive records are known to exist.  

Exhibit B, District’s History Denial. 

9.  Plaintiff appealed the District’s Denial on January 19, 2022. The relevant portion 

of Plaintiff’s appeal reads as follows:  

Dear Dr. Shaner, 

I would like to appeal this FOIA response I received from the District 
on January 12, 2022, regarding my request to access class curriculum 
for the History of Ethnic and Gender Studies. To date, Rochester 
Community Schools District (“District”) responded that no responsive 
documents exist. I have reason to believe that responsive documents 
do exist, since the class has, upon information and belief, been 
allowed to run uninterrupted for the last 6 months. Indeed, unless the 
District, school, or teacher, have not distributed any materials in the 
class since its inception (which, based on District admissions, I do not 
believe is the case), the District is in direct violation of its Freedom of 
Information Act (“FOIA”) obligations. I ask you to reconsider the 
District’s response.  

As I have shared with you in a previous letter, I’ve tried reaching out 
to multiple district employees to request information informally, 
politely, respectfully. My requests were rebuffed by District 
administrators who told me and forced me to use the legal process of 
FOIA to obtain this information. With great disappointment, even my 
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formal FOIA submissions failed to produce any response other than 
form letter denials of the existence of letters related to my requests—
even for material that obviously exists and was distributed in the past 
according to other communications. The FOIA requests themselves 
were narrowly tailored, and were reasonable within their scope. Note, 
the District did not object to the scope or breadth of the requests 
themselves, but merely stated it was not in possession of such 
documents. Again, based on statements made by individuals in the 
District, as well as common sense, I do not believe that to be true.  

For example, the document provided to me on October 4, which the 
FOIA Coordinator called, “Unit Plan”, does not appear to reasonably 
address topics supposedly covered in the course, and it only accounts 
for the first two weeks of school. This document is attached below. 
The fact that the District was willing to produce this document, 
without producing a single additional page (either the documents 
listed in the Unit Plan or any additional documents after it was 
drafted), additionally demonstrates the District’s bad faith denial of 
my FOIA request.  

I appreciate your immediate attention to this matter. While I would 
prefer not to escalate this issue, if you plan to proceed consistent with 
your prior responses and deny the requests, I plan to consider all of 
the legal options for obtaining these documents. I have requested this 
information for months, and have not received any substantive 
response. As I am sure you are aware, the applicable statutes allow 
me to collect reasonable fees and costs for my efforts to correct the 
wrongful denial. The District’s continued attempts (now for many 
months) at stonewalling my legal right to obtain these documents is 
not only depriving the community access to information to which it is 
entitled, but will soon be costing taxpayer money.  

Please also be aware, given the likelihood this matter proceeds to 
litigation, you are also put on notice to reserve, not destroy, and not 
alter any documents that pertain to the History of Ethnic and Gender 
Studies class. Any effort made by the District, or its employees, to 
destroy or alter those documents violates the District’s legal duties. 
Should you wish to resolve the matter without court intervention, 
please let me know if you’re available to discuss.  

Exhibit C, Plaintiff’s History Appeal. 

10. The District responded to Plaintiff’s appeal on February 8, 2022. The District 

denied that appeal on the following basis:  
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On January 11, 2022, the Districts FOIA Coordinator provided you 
with a response that granted your request in part and denied your 
request in parts. You were provided the responsive materials known 
by the District to exist at the time. The remainder of your request 
was denied for the reason that additional responsive materials did 
not exist. I subsequently received an e-mail from you stating your 
desire to appeal the response you received from the District’s FOIA 
coordinator.  

I have reviewed the matter, and confirm the FOIA Coordinator’s 
response was accurate. Therefore, I uphold the FOIA Coordinator’s 
response to you, and your appeal is denied. Please also be advised, 
that while all District staff strive to be helpful and accommodating 
to requests, the FOIA Coordinator is obliged to follow the District’s 
FOIA procedures, which are in accord with the law. The FOIA 
Coordinator is not obliged to engage in additional actions outside 
the scope of the District’s FOIA procedures.  

Exhibit D, District’s History Appeal Denial.  

11. Plaintiff separately sought additional materials from the district via a FOIA 

request on December 27, 2022. This request sought:  

“access to all Diversity, Equity, and Inclusion training materials 
(including materials related to Implicit bias, Social Justice, Cultural 
Proficiency, Culturally Responsive Teacher) for the 2020/21, 
2021/22, and any newly added materials in the coming school year. 
If material is electronic, I request access via e-mail.”  

Exhibit E, Training Materials Request.  

12. The District responded to Plaintiff’s Training Materials request on January 21, 

2022 by granting that request and seeking a deposit in the amount of $418.45. 

Exhibit F, Training Materials Cost Estimate.  

13. Plaintiff paid that fee on January 24, 2022 and the District issued a final 

determination on February 11, 2022. Exhibit G, Training Materials Final 

Determination. 
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14.  Although the District’s response was styled as a full grant, a number of 

unidentified materials were withheld on the basis of the fact they were 

copyrighted materials. Id. Based on that fact, the District refused to produce those 

materials, instead requiring Plaintiff to inspect them in person. Id. The District 

did, however, produce copies of teacher training materials it did not consider to be 

protected by copyright, and those materials are not as issue in this action. 

COUNT I: VIOLATIONS OF THE FREEDOM OF INFORMATION ACT 

A. The District’s History Denial Adopts an Unlawfully 
Narrow Reading of the FOIA 

15. The Plaintiff hereby incorporates the preceding paragraphs as if fully restated 

herein.  

16. The Department’s denial of Plaintiff’s History Request indicates that no 

responsive records relating to that request, other than a unit plan, exists within 

the Department’s position.  

17. Upon information and belief, however, this statement is inaccurate.  

18. In connection with prior FOIA requests, Plaintiff previously corresponded with 

the District’s Executive Director of Secondary Education, Neil DeLuca. As part of 

this correspondence, Plaintiff obtained a course syllabus for the History of Ethnic 

and Gender Studies course, as well as a course description. These items were not 

produced to Plaintiff, however, in response to her subsequent History Request. 

Exhibit H, 2021.08.31 Secondary Director Correspondence. 

19. Furthermore, in prior attempts to obtain information relating to the History of 

Ethics and Gender studies course, Plaintiff learned that a number of other 
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documents relating to the course exist, but these documents were not produced in 

response to the History Request. These documents include such material as the 

daily question assignments presented to students, written and video materials 

relating to grant writing assignments, videos contained in a PowerPoint, and 

Google classroom assignments. Exhibit I, Prior Correspondence re History 

of Ethics and Gender Course. These records were not produced to Plaintiff, 

either after her initial correspondence, or in her subsequent History Request.  

20. Upon information and belief, these materials are housed either by individual 

schools within Rochester Community Schools, or within the records of individual 

teachers within those schools. 

21. Upon information and belief, Beth Davis, The District’s FOIA coordinator, did not 

ask individual schools or teachers to locate and provide the records referenced in 

Paragraphs 19. and 20.  

22.  Upon information and belief, The District’s FOIA coordinator only produced 

those records collected and retained by the District itself, without attempting to 

locate responsive records housed within the District’s member schools or 

possessed by the District’s teachers.  

23. In fact, in response to her initial inquiries, Plaintiff received only one lesson plan 

for the first two weeks of the History of Ethnic and Gender Studies course. Upon 

information and belief, more lesson plans for this course have been created. 

Plaintiff received no additional lesson plans in response to her History Request.  
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24. Upon information and belief, these additional records are owned, used, possessed, 

or retained by either individual schools within the District, or within the records 

of individual teachers within those schools.  

25. Upon information and belief, the District did not ask the individual schools where 

the course that was the subject of Plaintiff’s request was taught to determine 

whether records responsive to Plaintiff’s request existed, or to produce such 

records. 

26. Upon information and belief, the District did not ask those teachers responsible 

for teaching the course that was the subject of Plaintiff’s request to determine 

whether records responsive to Plaintiff’s request existed, or to produce such 

records. 

27. In addition to correspondence with the District, Plaintiff corresponded with a 

curriculum consultant, who provided a PowerPoint to Plaintiff that had not been 

provided by the District itself. Id. at 16.  

28. Upon information and belief, the District later instructed the curriculum 

consultant to not provide Plaintiff with additional course materials, and to direct 

her to submit a FOIA request directly to the District. Id.  

29. At that time, Plaintiff had already submitted multiple FOIA requests, all of which 

had failed to produce some material that was both relevant and responsive. See, 

e.g., Id.  
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30. Further, when Plaintiff inquired as to whether she should be directing her request 

to individual schools within the District, she was informed that all FOIA requests 

must be presented to the District itself.  

31. The District’s position appears to be that the District must only produce those 

records it possesses as the District administration.  

32. According to this line of thinking, those public records held by schools within the 

District, or by teachers within those schools, are not considered within the 

District’s possession for purposes of FOIA regardless of whether they are owned, 

used, possessed, or maintained by either individual schools or teachers, even when 

in the performance of an official function. 

33. Thus, Plaintiff is caught in a catch-22. The District refuses to acquire records from 

its schools and teachers in order to fulfill her requests, but also forbids members 

of the public from directly requesting those records from the parties the District 

considers to be in possession of those records. Practically speaking, this means 

that records held by a member school, but not by the District itself, are essentially 

unattainable through FOIA requests. This is contrary to both the purpose of FOIA 

and existing caselaw.  

34. MCL 15.231(2) states: 

It is the public policy of this state that all persons, except those persons 
incarcerated in state or local correctional facilities, are entitled to fully 
and complete information regarding the affairs of government and the 
official acts of those who represent them as public officials and public 
employees, consistent with this act. The people shall be informed so 
that they may participate in the democratic process.  
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35. The public body has the burden of proof in applying an exemption. MCL 

15.235(5)(a)-(c); MLive Media Group v City of Grand Rapids, 321 Mich App 263, 

271 (2017). 

36. The FOIA is a pro-disclosure statute, and as a result, “exemptions to disclosure 

are to be narrowly construed.” Swickard v Wayne County Medical Examiner, 438 

Mich 536, 544 (1991).  

37. Here, rather than applying an exemption, the District has claimed that no 

responsive records exist in its possession.  

38. Upon information and belief, this is because the District itself does not possess 

responsive records, even if its individual member schools do possess that 

information.  

39. The District is expressly a public body pursuant to MCL 15.232(h)(iii). 

40. The District’s member schools are also public bodies for purposes of MCL 

15.232(h). 

41. Course materials, regardless of by whom they are prepared or retained, are 

prepared or retained in connection with the District’s, and its individual member 

schools’, public functions—public education.  

42. Based on the Plaintiff’s conversations with employees of the District, it appears 

that these materials were prepared, owned, used, possessed, or retained by 

individual member schools or teachers, within the District. 

43. Thus, these records are public records as defined by MCL 15.232(i).  
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44. To the extent that schools within the District possess additional records that may 

be responsive to Plaintiff’s request, it is the District’s duty to locate and produce 

those records. 

45. To the extent that even individual teachers within the District possess additional 

records that may be responsive to Plaintiff’s request, it is the District’s duty to 

locate and produce those records. 

46. This issue was largely settled in the Supreme Court’s Bisio v City of Village of 

Clarkston case, 506 Mich 37 (2020), in which the Court was asked to examine 

whether correspondence between a city attorney and an outside consultant was 

subject to FOIA. The Court answered in the affirmative, concluding: 

Under MCL 15.232(i) of FOIA, a “public record” is a “writing 
prepared, owned, used, in the possession of, or retained by a public 
body in the performance of an official function, from the time it is 
created.” We reiterate that such “public records” must be “prepared, 
owned, used, in the possession of, or retained by a public body” and 
not by a private individual or entity. In the instant case, the office of 
the city attorney constitutes a “public body” because it is an “other 
body that is created by state or local authority” pursuant to MCL 
15.231(h)(iv). Furthermore, the documents at issue are 
“writing[s]…retained” by the public body “in the performance of an 
official function” under MCL 15.232(i).  

Id. at 55.   

47. Here, the District’s member schools are public bodies pursuant to MCL 15.231(h).  

48. As such, the District is obligated to produce responsive records owned, used, 

possessed, or retained by those schools, just as the City of Village of Clarkston was 

required to produce responsive records in the possession of its City Attorney. 

49. In light of the above the District is legally obligated to ask its members schools 

for any materials in their possession that are responsive to Plaintiff’s History 
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Request, regardless of whether the District itself is in possession of those 

materials.  

50. For the same reasons, the District is legally obligated to ask the individual 

teachers responsible for teaching the courses that would contain material 

responsive to Plaintiff’s History Request for any relevant materials, regardless of 

whether the District itself is in possession of those materials.  

51. The Districts failure to do so violates Plaintiff’s rights under MCL 15.233(1). 

B. The Department’s Application of a “Copyright” Exemption 

was Neither Properly Identified, nor Lawful. 

52. The Plaintiff hereby incorporates the preceding paragraphs as if fully restated 

herein.  

53. Under MCL 15.232(i), a public record is either exempt from disclosure under MCL 

15.243, or it must be produced in response to a request.  

54. In responding to Plaintiff’s Training Request, the District’s withheld certain 

materials on the basis that providing copies of those materials would violate an 

unidentified party’s copyright rights. In doing so, the District failed to specifically 

identify a specifically applicable FOIA exemption.  

55. By failing to specify the MCL 15.243 exemption justifying this withholding, the 

District violated MCL 15.235(5)(a).  

56. Nevertheless, it can be presumed that the District’s intent was to apply MCL 

15.243(1)(d), which permits the withholding of materials if they are exempted by 
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another statute. It can further be presumed that the District’s citation to “Title 17 

of the US Code” was intended to indicate the statute on which the District relied.  

57. 17 USC 101 et seq. is the federal law which governs copyright and copyright 

actions.  

58. Thus, for the District to be able to withhold the requested records, it necessarily 

must be claiming that federal copyright law prevents the copying and production 

of copyrighted materials in response to a FOIA request.   

59. Upon information and belief, no Michigan Court has evaluated the interaction 

between the Michigan FOIA and federal copyright law. The Michigan Attorney 

General, however, has opined on this issue twice. 

60. In 1979, the Attorney General was asked to evaluate a wide variety of issues 

associated with the FOIA, including copyright. In addressing the issue, the 

Attorney General stated: 

Section 3(1) provides that a person has a right to receive copies of a 
public record of a public body. However, the Constitution of the 
United States provides: 

‘The Congress shall have Power…To promote the Progress of 
Science and useful Arts by securing for limited Times to Authors and 
Inventors the exclusive Right to their respective Writings and 
Discoveries.’ US Const, art 1, § 8 

Pursuant to that constitutional mandate, Congress has enacted 90 
State 2546 (1976); 17 USC 106 and 109, which state: 

‘§ 106 … the owner of a copyright … has the exclusive rights to do 
and to authorize any of the following:  

**** 
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‘(3) to distribute copies … of the copyrighted work to the public by 
sale or other transfer of ownership, or by rental, lease, or lending; 
….’ 

§ 109. (a) Notwithstanding the provisions of section 106(3), the 
owner of a particular copy or phonorecord lawfully made under this 
title, of any person authorized by such owner, is entitled, without 
the authority of the copyright owner, to sell or otherwise dispose of 
the possession of that copy or phonorecord.’ 

Copyright laws may not be encroached upon by the state. As stated 
in Roebuck & Co v Stiffel Co, 376 US 225, 228-229 (1964): 

‘Pursuant to this constitutional authority, Congress in 1790 enacted 
the first federal patent and copyright law, 1 State 109, and ever 
since that time has fixed the conditions upon which patents and 
copyrights shall be granted … These laws, like other laws of the 
United States enacted pursuant to constitutional authority, are the 
supreme law of the land.’   

It is my opinion, therefore, that copyrighted materials may not be 
copied and distributed in violation of the Copyright Act. 

1979-1980 Mich Op Atty Gen 255 (Mich AG), 1979 WL 36558 (July 29, 1979) 

(cleaned up) (emphasis added)2.  

61. The Attorney General again opined on the interaction between the FOIA and 

copyright in 1998. In this matter, the relevant question was whether the state 

insurance bureau, in response to a FOIA request, must provide “copies of 

insurance manuals of rules and rates which are in its possession and are required 

by law to be filed by insurers with the bureau, without first obtaining the 

                                                           
 

2 The full text of this opinion is 43 pages. For the Court’s convenience, the relevant 
portion is attached as Appendix A.  
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permission of the copyright holder.” 1997-1998 Mich Op Atty Gen 93 (Mich AG), 

1998 Mich OAG No 6965 (January 16, 1998).3  

62. This later opinion acknowledged the prior Attorney General opinion’s holding, but 

ultimately rejected it as improper due to changed circumstance. Id. at 3.  

63. The Attorney General first noted that interpreting the Michigan FOIA 

consistently with the federal FOIA was appropriate where analogous. Id., citing 

Capitol Information Association v Ann Arbor Police, 138 Mich App 655, 658 (1984).  

64. The Attorney General then stated: 

OAG, 1979-1980, No 5500, supra, was issued by the U.S. Court of 
Appeals, D.C. Circuit, in Weisberg v United States, 203 US App DC 
242 (1980), decided the issue of whether copyrighted materials are 
exempt from disclosure under the federal FOIA. In Weisberg, the 
plaintiff brought a federal FOIA action to compel disclosure of 
photographs in the government’s possession that were taken at the 
scene of Dr. Martin Luther King, Jr’s. assassination. Some of the 
requested file photos were taken and copyrighted by Life Magazine. 
Id. at 825. The government argued that, based on federal FOIA 
exemptions, copyrighted materials should never be subject to 
mandatory disclosure. Id. at 828. The court, however, rejected the 
government’s argument and held as follows: 

We hold that mere existence of copyright, by itself, does not 
automatically render FOIA inapplicable to materials that are clearly 
agency records.  

Id. at 825.  

The court recognized that under the government’s interpretation of 
the federal FOIA, an agency would be permitted to mask its 
processes or functions from public scrutiny by merely asserting a 
third party’s copyright. Id. at 828. 

                                                           
 

3 Attached as Appendix B. 
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Id. at 3 (emphasis added).4  

65. The Attorney General concluded by stating: “Under the Weisberg decision, supra, 

a government agency’s public records, even if copyrighted, are subject to disclosure 

under the federal FOIA. A similar result should prevail under the Michigan 

FOIA.” Id.  

66. Subsequent cases relating to the Weisberg case (hereinafter Weisberg I) are 

consistent with this result. In Weisberg v US Dept of Justice, (Weisberg II) the 

District Court for the District of Columbia noted that that the while the Weisberg 

I decision had not explicitly reached a determination of whether copyright 

prevented the requested records from being disclosed, it was unlikely the 

documents at issue would have ever been disclosed absent the FOIA request, 

despite the fact they were made available for public inspection. Weisberg v US 

Dept of Justice (Weisberg II), 745 F.2d 1476, 1481, n. 7 (DC Cir 1984).5 

67. The situation presented in the Weisberg cases is largely analogous to this matter 

with respect to Plaintiff’s Training Materials Request. In both instances, the 

government has attempted to prevent the copying and production of allegedly 

copyrighted materials on behalf of a third-party copyright holder, but has 

indicated a willingness to permit those records to be inspected. Yet, as in Weisberg 

                                                           
 

4 The Weisberg decision referenced by the Attorney General is attached as Appendix 
C.  
5 The Weisberg II decision is attached as Appendix D.  
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II, it is unlikely the relevant records will be meaningfully disclosed to the public 

absent the copying of the records sought by Plaintiff’s Training Materials Request.  

68. Similarly, the release of the requested records in both Weisberg II and in this 

matter relate to subjects of great public important. In the Weisberg cases, the 

public interest was gaining a greater understanding of the events surrounding the 

assassination of Dr. Martin Luther King Jr., a matter that is axiomatically a 

matter of public interest. Here, the relevant records Plaintiff seeks relate to 

diversity, equity, and inclusion, implicit bias, and social justice, along with any 

training methods related to these subjects. This subject matter and/or the 

implementation thereof is a matter of great public import at this time.    

69. The recent public interest in these types of records can hardly escape notice. In 

Michigan alone, multiple records requests relating to training and education 

materials have received media attention.6 The public interest is so high that bills 

have been introduced in the Michigan Legislature that would specifically address 

the disclosure of records by public schools.7 School transparency is now a matter 

of national public import,8 with 19 states having introduced school transparency 

                                                           
 

6 See, e.g., Kieffer, Amanda, Parents Need a Say on Education Curricula, Washington 
Examiner (October 29, 2021).  
7 See, e.g., Senate Bill No 868 of 2022, available at: 
https://www.legislature.mi.gov/documents/2021-
2022/billintroduced/Senate/pdf/2022-SIB-0868.pdf.  
8 See, e.g., Cromwell, Rich, Will A ‘Parental Bill Of Rights’ Finally Enforce 
Government School Transparency?, The Federalist (February 10, 2022), available at: 
https://thefederalist.com/2022/02/10/will-parental-bill-of-rights-finally-enforce-
government-school-transparency/; Poff, Jeremiah, Minnesota Republicans Introduce 
School Transparency Bills, Washington Examiner (February 15, 2022), available at: 

https://www.legislature.mi.gov/documents/2021-2022/billintroduced/Senate/pdf/2022-SIB-0868.pdf
https://www.legislature.mi.gov/documents/2021-2022/billintroduced/Senate/pdf/2022-SIB-0868.pdf
https://thefederalist.com/2022/02/10/will-parental-bill-of-rights-finally-enforce-government-school-transparency/
https://thefederalist.com/2022/02/10/will-parental-bill-of-rights-finally-enforce-government-school-transparency/
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bills as of February 23, 2022.9 Disclosure of records such as those Plaintiff has 

requested would help to contribute to this public and political discourse. 

70. In light of the Attorney General’s most-recent opinion on this matter, and FOIA’s 

clear public policy goal of providing all persons with “full and complete 

information regarding the affairs of government,” Michigan law requires the 

District to make the relevant records available for copying.  

71. Indeed, absent such a requirement, the people’s ability to “fully participate in the 

democratic process” would be significant hindered, as citizens would lack 

meaningful information about a matter of high public interest.  

72. Even if the Michigan FOIA does not require the copying and disclosure of 

requested records as a matter of Michigan law, the Weisburg decisions would 

suggest the alternate remedy would be for the third-party copyright holder to be 

impleaded in this action to ensure an adequate adjudication of the copyright issue.  

73. Should the Court adopt this approach in the previous paragraph, Plaintiff’s 

anticipated use of the records for purposes of commentary and/or criticism in 

further of political discourse on an issue of public importance clearly falls within 

the fair use exception to copyright as outlined in 17 USC §107.  

                                                           
 

https://www.washingtonexaminer.com/restoring-america/community-
family/minnesota-republicans-introduce-school-transparency-bills.  
9 Rufo, Christopher F., The Fight for Curriculum Transparency, City Journal 
(February 23, 2022), available at: https://www.city-journal.org/the-fight-for-
curriculum-transparency.  

https://www.washingtonexaminer.com/restoring-america/community-family/minnesota-republicans-introduce-school-transparency-bills
https://www.washingtonexaminer.com/restoring-america/community-family/minnesota-republicans-introduce-school-transparency-bills
https://www.city-journal.org/the-fight-for-curriculum-transparency
https://www.city-journal.org/the-fight-for-curriculum-transparency
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74. Thus, under both Michigan law and the framework established by the Weisberg 

cases, Plaintiff is entitled to receive copies of the records she requested in her 

Training Materials Request.  

75. The District’s failure to produce those records violated Plaintiff’s rights as 

established by MCL 15.233(1). 

C. Statutory Damages 

76. The Plaintiff hereby incorporates the preceding paragraphs as if fully restated 

herein. 

77. In light of the above, the Department’s improper withholding of the requested 

records is arbitrary and capricious under MCL 15.240(7), thereby subjecting the 

Department to a civil fine of $1,000.00 payable to the general treasury and a 

separate $1,000.00 to Plaintiff. 

78. The Department’s inappropriate application of the aforementioned exemptions 

constitutes a willful and intentional failure to comply under MCL 15.240b, thereby 

subjecting it to a civil fine of $2,500.00 to $7,500.00 payable to the state treasury. 

79. Pursuant to MCL 15.240(6), Plaintiff, if she prevails, is entitled to 

attorneys’ fees and costs: 

If a person asserting the right to inspect, copy, or receive a copy of all 
or a portion of a public record prevails in an action commenced under 
this section, the court shall award reasonable attorneys’ fees, costs, and 
disbursements. If the person or public body prevails in part, the court 
may, in its discretion, award all or an appropriate portion of reasonable 
attorneys’ fees, costs, and disbursements. The award shall be assessed 
against the public body liable for damages under subsection (7).  

RELIEF REQUESTED 
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 Plaintiff, Carol Beth Litkouhi, respectfully requests that this Court order 

Defendant, Rochester Community Schools, to provide all information sought in her 

FOIA requests in unredacted form; apply the full penalties available under MCL 

15.234(9), MCL 15.240(7), and MCL 15.240b; award attorneys’ fees and costs under 

MCL 15.240(6); and award any other relief this Court determines to be just and 

equitable to remedy the District’s improper withholding of the requested information 

and causing the need to bring this suit.  

Dated: July 6, 2022   /s/ Derk A. Wilcox 
Derk A. Wilcox (P66177) 

 









Robert Shaner, Ph.D.
Superintendent

Debi Fragomeni
Assistant Superintendent for Instruction

Dana J. Taylor, CPA, CFF
Assistant Superintendent for Business

Elizabeth A. Davis
Chief Human Resource Officer

January 11, 2022

Carol Beth Litkouhi
Email:  cblitko@gmail.com

Re: FOIA Request 

Dear Ms. Litkouhi,

This correspondence is in response to your December 14, 2021 request for information under 
the Freedom of Information Act (FOIA), MCL 15.231 et seq, sent via e-mail and received by 
this office on December 15, 2021. You have requested records that you describe as:

, I write to request access to and a copy of all teacher lesson plans, curriculum, readings given to 
students (such as articles, publications, case studies), viewings (such as video clips), and assignments 
given to students (such as writing or discussion prompts) used for the "History of Ethnic and Gender 
Studies" Course at Rochester High School during the time period from August 30 - present. Also, I 
request access to teacher prompts made on Flipgrid and Google classroom during the time period from 
August 30 - present. If material is electronic, I request access via email. If book(s) were given to be 
used, I request that the book(s) be made available for me to come and review..

Your request is granted in part and denied in part.  The notifications section of the FOIA, MCL 15.235, 
requires the District to identify the reason for any partial denial of your request. Your request is granted 
to the extent that a unit plan document was provided to you in our response dated October 4, 2021.  
The remainder of your FOIA request is denied. Your request denied in part as the District is not 

, or teacher 
prompts made on Flipgrid and Google classroom during the time period from August 30, 2021 through 
present. This letter serves as the 
Should you disagree with the denial of your request, you have the right to either submit a written appeal 

pursuant to Section 10 of the FOIA. If after judicial review a circuit court determines that the denial was 
not in compliance with the FOIA, you m
object to the partial denial of your request, before seeking appeal or judicial review, please first notify 
me of your disagreement so that we may attempt if possible to resolve the issue.

Sincerely,

Elizabeth Davis
FOIA Coordinator

501 W. University Drive, Rochester, Michigan 48307.  Phone: 248.726.3000.  Fax: 248.726.3105.
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Footnotes

* Sitting by designation pursuant to 28 U.S.C. s 292(a).

1 5 U.S.C. s 552 (1976).

2 Fed.R.Civ.Pro. 19(a).

3 Fed.R.Civ.P. 19 (joinder of persons needed for just adjudication). See notes 33 & 44 infra ; Fed.R.Civ.P. 21 (court may

order addition of parties sua sponte ).

4 Appellee contends on appeal that Mr. Louw was actually “on assignment” to Public Television when he took the

photographs, using this as a ground for disputing TIME's claim of copyright ownership. Appellee's Br. at 31. Nothing

in the record, however, contradicts the basic fact of an employment relationship between TIME and Louw when the

photographs were taken.

5 The precise nature of the agreement between TIME and Louw is unclear. Apparently TIME holds the copyright in trust

for Louw, who reserved all book publication rights to the photographs. Appellants' Br. at 4.

6 Defendant's Exhibit No. 1, Joint Appendix at 50-51 (Letter of Sept. 13, 1977, from TIME, Inc. to Charles Matthews, FBI).

7 5 U.S.C. s 552(b)(3) (disclosure mandate not applicable to matter “specifically exempted from disclosure by statute”).

8 5 U.S.C. s 552(b)(4) (disclosure mandate not applicable to “commercial . . . information obtained from a person and

privileged or confidential”).

9 Appellee's Br. at 15. This was the fee charged by the FBI to reproduce various government photographs of the King

assassination site. Appellant's Br. at 5 n.5.

10 Weisberg asserts that TIME's behavior during his attempts to obtain the photos directly from TIME demonstrated that

TIME “would spare no effort to make obtaining the Louw pictures as expensive and time-consuming as possible.”

Appellee's Br. at 13.

11 Weisberg v. U. S. Dep't of Justice, Civ. Action No. 75-1996 (D.D.C. Feb. 9, 1978) (District Court Opinion).



12 District Court Opinion at 3-4. The district court cited three reasons for its conclusion: (1) the photographs relate to a

“controversial matter ( ) of public concern,” id. at 3; (2) Exemption 4 pertaining to commercial information “obtained from

a person,” 5 U.S.C. s 552(b)(4), shows that “Congress must have understood that the term ‘record’ would encompass

material submitted to the agency by outsiders,” id. at 4; and (3) agencies retain discretion to release materials even if

they are found to quality for an exemption. Id. at 4.

13 17 U.S.C. ss 101-810 (1976).

14 District Court Opinion at 3-5. An Exemption 3 statute must either “(A) require( ) that the matters (specifically exempted

from disclosure) be withheld from the public in such a manner as to leave no discretion on the issue, or (B) establish( )

particular criteria for withholding or refer ( ) to particular types of matters to be withheld.” 5 U.S.C. s 552(b)(3). The district

court held that the Copyright Act does not satisfy either of these requirements because it “has traditionally been subject

to the equitable doctrine of ‘fair use’ and in 1976 the Law was amended to formally incorporate the doctrine.” District

Court Opinion at 5.

In ruling on the Exemption 3 issue, the court also made the following observation:

In addition, the Court notes that even if it had found the Freedom of Information Act's (b)(3) exemption to have been

applicable, it would have exercised its discretion to make the photos available, given the substantial controversy

surrounding both the assassination of Dr. King and the thoroughness of the government's investigation of the matter.

Id. at 6. The court did not cite any authority for the proposition that it retained discretion to order disclosure of the photos

even if they came within a FOIA exemption. Although the Supreme Court in Chrysler Corp. v. Brown, 441 U.S. 281, 99

S.Ct. 1705, 60 L.Ed.2d 208, 1712-13 (1979), affirmed some agency discretion, the Court has not addressed whether

reviewing courts may order disclosure of exempted materials. See GTE Sylvania, Inc. v. Consumers Union of the United

States, Inc. (“GTE”), 445 U.S. 375, 100 S.Ct. 1194, 63 L.Ed.2d 467 (1980) (under FOIA, courts may order release of

records only if “improperly withheld”).

15 See District Court Opinion at 5. The district court apparently assumed that registration was a prerequisite for copyright

protection under the 1909 Act in force when the photos were taken. We note that although copyright notice was required

upon publication under the 1909 Act, see 17 U.S.C. s 10 (1970), registration apparently was not then, Washington

Publishing Co. v. Pearson, 306 U.S. 30, 59 S.Ct. 397, 83 L.Ed. 470 (1939), nor is it now, see 17 U.S.C.App. s 408(a)

(1976), a precondition for statutory copyright.

16 District Court Opinion at 5-6. See 17 U.S.C.App. s 107 (fair use provision). In support of its holding, the district court

stated: “In light of plaintiff's pledge to use the pictures for scholarly work and not for publication, the effect of the use

‘upon the potential market for or value of the copyrighted work’ will not be substantial. 17 U.S.C. s 107(4).” District Court

Opinion at 6. The court did not address separately whether the Government, by making copies of the photos in response

to Weisberg's (and other citizens') requests, would itself be able to assert a “fair use” defense in subsequent copyright

infringement actions. This question is raised by appellants. See Appellants' Br. at 10.

17 District Court Opinion at 6-7. The court recognized that privileges under Exemption 4 may serve to protect the

Government's ability to obtain necessary information in the future. But the court reasoned that an Exemption 4 privilege

would serve no useful purpose in this case because most of the photos were unprotected by statutory copyright, and

were subject, in any event, to disclosure under the fair use doctrine. Id. at 7.

18 5 U.S.C. s 552(a)(3) (1976). See Forsham v. Harris, 445 U.S. 169, 100 S.Ct. 978, 63 L.Ed.2d 293 (1980).

19 Thus, the Government challenges the district court's finding that 104 of the 107 photos are not protected by statutory

copyright. Appellant's Br. at 27-29.

20 Appellant's Br. at 19. See, e. g., Forsham v. Harris, supra, 445 U.S. at 183-187, 100 S.Ct. at 986-88; Chrysler Corp. v.

Brown, 441 U.S. 281, 99 S.Ct. 1705, 1713, 60 L.Ed.2d 208 (1979). The Government further concedes that if the photos

sought in this case were not subject to a valid copyright, “the agency would be obliged to treat them as agency records.”

Appellant's Br. at 23 n.20.

21 The Government acknowledges that a different case would be presented where the government owns the copyright. See

Appellant's Br. at 7 n.6.

22 Appellant's Br. at 17. The district court apparently misunderstood the Government's position to be that any material

submitted to an agency by a third party including noncopyrighted material falls outside the scope of “agency records.”

See note 12 supra.

23 National Library of Medicine Act, 42 U.S.C. ss 275 to 280a-1 (1976).

24 Id. s 276(c)(2).

25 See 5 U.S.C. s 552(a)(4)(A) (1976) (FOIA fees “shall be limited to reasonable standard charges for document search

and duplication and provide for recovery of only the direct costs of such search and duplication”).



26 SDC Development Corp. v. Mathews, supra, 542 F.2d at 1120.

27 Copyright holders are under no obligation to grant access to their works, even if they have previously made copies

available to the Government or to other parties. See 17 U.S.C.App. ss 102, 401(a) (1976).

28 SDC Development Corp. v. Mathews, supra, 542 F.2d at 1120.

29 If the materials are not “agency records,” the FBI may be able to deny requests for access as well as reproduction. See,

e. g., Forsham v. Harris, supra, 445 U.S. 169, 100 S.Ct. 978, 63 L.Ed.2d 293 (because data compiled by private group

receiving federal aid held not to constitute “agency record,” no access afforded).

30 See Forsham v. Harris, supra, where the Court looked to the following provision of the Records Disposal Act in defining

FOIA's phrase “agency records”:

“records” includes all books, papers, maps, photographs, or other documentary materials regardless of physical form

of characteristics, made or received by an agency of the United States Government under Federal law or in connection

with the transaction of public business . . . . 44 U.S.C. s 3301.

quoted at, 445 U.S. at 183, 100 S.Ct. at 986 (emphasis added).

31 The Government emphasizes that the FOIA disclosure provision at issue merely requires agencies to make their general

records “available,” it does not expressly mandate duplication of the records. See 5 U.S.C. s 552(a)(3). Compare 5 U.S.C.

s 552(a)(2) (requiring each agency to “make available for public inspection and copying ” final opinions, statements

of policy and other specified agency materials) (emphasis added). The Government acknowledges, however, that in

specifying applicable charges for fulfilling FOIA requests, the Act would seem to presume that records must be duplicated

on request. See 5 U.S.C. s 552(a)(4)(A):

In order to carry out the provisions of this section each agency shall promulgate regulations . . . specifying a uniform

schedule of fees . . . . Such fees shall be limited to reasonable standard charges for document search and duplication

and provide for recovery of only the direct costs of such and duplication. . . . (Emphasis added.)

The Government nevertheless proposes that under a “rule of reason,” these provisions should be read in pari materia

so as to permit agencies to disclose, but not duplicate, copyrighted materials. Appellant's Br. at 43-45. We do not reach

this issue.

32 It should be noted, however, that the district court was influenced by the public importance of the photos requested in

this case, as well as the alleged applicability of the fair use doctrine to Weisberg's intended use of the photos. See notes

12 & 16 supra.

33 In full, Rule 19(a) provides:

A person who is subject to service of process and whose joinder will not deprive the court of jurisdiction over the subject

matter of the action shall be joined as a party in the action if (1) in his absence completed relief cannot be accorded

among those already parties, or (2) he claims an interest relating to the subject of the action and is so situated that the

disposition of the action in his absence may (i) as a practical matter impair or impede his ability to protect that interest

or (ii) leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise

inconsistent obligations by reason of his claimed interest. If he has not been so joined, the court shall order that he

be made a party. If he should join as a plaintiff but refuses to do so, he may be made a defendant, or, in a proper

case, an involuntary plaintiff. If the joined party objects to venue and his joinder would render the venue of the action

improper, he shall be dismissed from the action.

34 See at pages 826-827, supra.

35 By its literal terms, the Copyright Act gives a copyright holder the “exclusive” right to reproduce or authorize reproduction

of the copyrighted work. 17 U.S.C.App. s 106(1) (1976). In actions for infringement, the courts are afforded a broad range

of remedies, including: the imposition of statutory or actual damages, 17 U.S.C.App. s 504; impoundment or destruction

of “all copies . . . found to have been made or used in violation of the copyright owner's exclusive rights,” 17 U.S.C.App. s

503; and injunctive relief “operative throughout the United States,” 17 U.S.C.App. s 502. We, of course, express no view

as to whether any of these remedies would be available in an infringement action following court-ordered disclosure.

36 See generally F. James & G. Hazard, Civil Procedure 575-589 (1977).

37 Even an agency's self-interest may be unclear in a given case, since it often faces the conflicting pressures of disclosure

to foster appearances of “openness,” see, e. g., Note, Protection from Government Disclosure The Reverse FOIA Suit,

1976 Duke L.J. 330, 359, and of nondisclosure to protect itself from embarrassment or to further its institutional objectives,

see, e. g., H.R.Rep.No. 1497, 89th Cong., 2d Sess. 5-6 (1966), reprinted in (1966) U.S.Cong. & Admin.News, pp. 2418,

2422-23.

38 The Government states that unless a copyright holder participates in litigation addressing the issue of fair use of his

copyright, “the only entity with any direct personal interest in showing that reproduction would not be a fair use would not



be present in the lawsuit. The government has no real or direct interest in that issue. . . .” Appellant's Br. at 35. As noted

before, see note 16 supra, the district court's judgment in this case depended largely on its determination that Weisberg's

intended use of TIME's photos fell within the fair use exception.

39 This prospect is not eliminated by the Supreme Court's decision in GTE, supra note 14. In GTE, the Court reversed

this court's decision permitting a FOIA action to proceed despite a prior nondisclosure order by the District Court of

Delaware under the Consumer Product Safety Act. 100 S.Ct. at 1202, reversing Consumers Union of the United States

v. Consumer Product Safety Comm'n, 590 F.2d 1209 (D.C.Cir.1978). The Court relied on the fact that FOIA authorizes

judicially-mandated disclosure of agency records only where those records are “wrongly withheld.” See 5 U.S.C. s 552(a)

(4)(B). The Court ruled that when an agency refuses to disclose its records pursuant to a valid prior court order, the

agency records are not “wrongly withheld” and thus courts lack power under FOIA to compel disclosure. Because the

Delaware order preceded this court's ruling, the Court ordered the FOIA action in this circuit to be dismissed.

Unlike GTE, the instant case presents the possibility of an initial disclosure order under FOIA, followed by a later

suit brought under a separate statute such as the Copyright Act to reverse or remedy that initial order. The Court's

interpretation of the phrase “improperly withheld” in FOIA therefore does not resolve whether such subsequent actions

will be permissible. Especially where, as here, an initial ruling does not merely address the relationship between FOIA

and the statute underlying the second action, but actually invalidates or limits the scope of an interested party's copyright,

equitable considerations might favor granting the purported copyright holder its day in court.

We need not decide this question today, however. Under Rule 19, a trial court should seek joinder of interested parties

when there otherwise would be a “substantial risk” of exposing one of the litigants to inconsistent obligations. See

Fed.R.Civ.Pro. 19(a); Pegues v. Miss. State Employment Serv., 57 F.R.D. 102 (N.D.Miss.1972); Hodgson v. School

Bd., New Kensington-Arnold School Dist., 56 F.R.D. 393 (W.D.Penn.1972). We find that risk was present here for the

government. The district court therefore should have sought to join TIME the purported copyright owner before disposing

of the case on the merits.

40 As we have said before with specific reference to Rule 19, “the rule puts the burden on existing parties and the court to

bring in those whose presence is necessary or desirable, and to work out a fair solution when joinder is jurisdictionally

impossible.” Consumers Union of the United States v. Consumer Product Safety Comm'n, supra, 590 F.2d at 1223

(emphasis added), rev'd on other grounds sub nom. GTE, supra, 100 S.Ct. 1202. See Advisory Committee's Note to

Fed.R.Civ.P. 19, reprinted in 39 F.R.D. 89, 92 (1966). See also Fed.R.Civ.P. 1 (The Federal Rules “shall be construed

to serve the just, speedy, and inexpensive determination of every action.”); Fed.R.Civ.P. 21 (“Parties may be dropped

or added by order of the court on . . . its own initiative at any stage of the action and on such terms as are just.”). Cf.

Provident Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 102, 111, 88 S.Ct. 733, 738, 19 L.Ed.2d 936 (1968)

(court of appeals should take steps “on its own initiative” to fulfill Rule 19 policies).

41 Fed.R.Civ.P. 24; see Fisher v. Renegotiation Bd., 355 F.Supp. 1171, 1173 (D.D.C.1973) (reverse-FOIA advocate

permitted to intervene as of right in FOIA action).

42 Fed.R.Civ.P. 19.

43 Fed.R.Civ.P. 22.

44 Rule 19(b) provides:

If a person as described in (19(a)) cannot be made a party, the court shall determine whether in equity and good

conscience the action should proceed among the parties before it, or should be dismissed, the absent person being

thus regarded as indispensable. The factors to be considered by the court include: first, to what extent a judgment

rendered in the person's absence might be prejudicial to him or those already parties; second, the extent to which, by

protective provisions in the judgment, by the shaping of relief, or other measures, the prejudice can be lessened or

avoided; third, whether a judgment rendered in the person's absence will be adequate; fourth, whether the plaintiff will

have an adequate remedy if the action is dismissed for nonjoinder.

We expressly do not determine at this stage what actions these factors might dictate should TIME's joinder prove

infeasible.

End of Document © 2022 Thomson Reuters. No claim to original U.S.
Government Works.
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Footnotes

1 Harold Weisberg is the author of numerous books on the assassinations of President Kennedy and Dr. King. Second

Affidavit of Harold Weisberg, Joint Appendix (“JA”) 190–91. In addition, Mr. Weisberg was the investigator for James Earl

Ray, who pled guilty to the assassination of Dr. King. Letter from James H. Lesar, Esq. to Harold R. Tyler, Jr., Nov. 4,

1976, JA 249–51. Mr. Lesar, Mr. Weisberg's attorney, represented James Earl Ray in various proceedings challenging

his guilty plea. Id.

2 Mr. Weisberg had sought some information on the King assassination from the FBI in an earlier request dated March 10,

1969. JA 238. This request, however, did not identify the Freedom of Information Act as its basis. Nor did Mr. Weisberg

include the FBI's alleged refusal to answer this request as a basis for his subsequently filed suit. Complaint, JA 28–

29, 36. Thus, although Mr. Weisberg has made frequent mention of this “request” throughout this litigation, only his two

FOIA requests submitted in 1975 are the subject of this lawsuit. At the time of Mr. Weisberg's first request, however, it

is unlikely that the information sought would have been subject to release because the Act's exemption for investigatory

files compiled for law enforcement purposes would probably have prevented disclosure. In Weisberg v. Department of

Justice, 489 F.2d 1195 (D.C.Cir.1973) (en banc), cert. denied, 416 U.S. 993, 94 S.Ct. 2405, 40 L.Ed.2d 772 (1974), a

suit in which Mr. Weisberg sought information concerning the assassination of President John F. Kennedy, this court

upheld that broad construction of the law enforcement investigatory files exemption. In 1974, Congress amended the

FOIA and narrowed the scope of that exemption. Act of Nov. 21, 1974, Pub.L. No. 93–502, § 2, 88 Stat. 1561, 1563–

64 (codified at 5 U.S.C. § 552(b)(7) (1982)).

3 The complete text of Mr. Weisberg's first FOIA request reads as follows:

1. The results of any ballistics tests.

2. The results of any spectrographic or neutron activation analyses.

3. The results of any scientific tests made on the dent in the windowsill of the bathroom window from which Dr. King

was allegedly shot.

4. The results of any scientific tests performed on the butts, ashes or other cigarette remains found in the white Mustang

abandoned in Atlanta after Dr. King's assassination and all reports made in regard to said cigarette remains.

5. All photographs or sketches of any suspects in the assassination of Dr. King.

6. All photographs from whatever source taken at the scene of the crime on April 4th or April 5th, 1969.



7. All information, documents, or reports made available to any author or writer, including but not limited to Clay Blair,

Jeremiah O'Leary, George MacMillan, Gerold Frank, and William Bradford Huie.

4 In Weisberg v. Department of Justice, 705 F.2d 1344 (D.C.Cir.1983), another of Mr. Weisberg's suits under the FOIA,

this court explained that

spectrographic and neutron activation analyses are designed to determine the composition of small samples of

materials. In spectrographic analysis, samples are sparked or burned to produce a spectrum of light that is exposed

to a photographic plate; the plate may be analyzed to measure elements present in the sample. In neutron activation

analysis, samples are bombarded in a nuclear reactor; the energy samples they emit may be measured for the same

purpose.

Id. at 1347 n. 1. In Weisberg v. Department of Justice, Mr. Weisberg filed suit on an FOIA request for information

concerning the assassination of President Kennedy that he had submitted on the first day after the Act's amendments

went into effect.

5 The complete text of Mr. Weisberg's second request reads as follows:

1. All receipts for any letters, cables, documents, reports, memorandums [sic ], or other communications in any form

whatsoever.

2. All receipts for any items of physical evidence.

3. All reports or memorandums on the results of any tests performed on any item of evidence, including any comparisons

normally made in the investigation of a crime.

4. All reports or memorandums on any fingerprints found at the scene of the crime or on any item allegedly related

to the crime. This is meant to include, for example, any fingerprints found in or on the white Mustang abandoned in

Atlanta, in any room allegedly used or rented by James Earl Ray, and on any registration card. It should also include

all fingerprints found on any item considered as evidence in the assassination of Dr. Martin Luther King, Jr.

5. Any taxicab log or manifest of Memphis cab driver James McCraw or the cab company for which he worked.

6. Any tape or transcript of the radio logs of the Memphis Police Department or the Shelby County Sheriff's Office

for April 4, 1968.

7. All correspondence and records of other communications exchanged between the Department of Justice or any

division thereof and: [listing names].

8. All correspondence or records of other communications pertaining to the guilty plea of James Earl Ray exchanged

between the Department of Justice or any division thereof and: [listing names].

9. All notes or memorandums pertaining to any letter, cable, or other written communication from or on behalf of the

District Attorney General of Shelby County, Tennessee, or the Attorney General of Tennessee to the Department of

Justice or any division thereof.

10. All notes or memorandums pertaining to any telephonic or verbal communications from or on behalf of the District

Attorney General of Shelby County, Tennessee, or the Attorney General of Tennessee to the Department of Justice

or any division thereof.

11. All tape recordings and all logs, transcripts, notes, reports, memorandums or any other written record of or reflecting

any surveillance of any kind whatsoever of the following persons: [listing names].

This is meant to include not only physical shadowing but also mail covers, mail interception, interception by any

telephonic, electronic mechanical or other means, as well as conversations with third persons and the use of informants.

12. All tape recordings and all logs, transcripts, notes, reports, memorandums or any other written record of or

reflecting any surveillance of any kind whatsoever on the Committee to Investigate Assassinations (CTIA) or any person

associated with it in any way.

This is meant to include not only physical shadowing but also mail covers, mail interception, interception by any

telephonic, electronic, mechanical or other means, as well as conversations with third persons and the use of

informants.

13. All records pertaining to any alleged or contemplated witness, including any statements, transcripts, reports, or

memorandums from any source whatsoever.

14. All correspondence of the following persons, regardless of origin or however obtained: [listing names].

15. All letters, cables, reports, memorandums or any other form of communication concerning the proposed guilty plea

of James Earl Ray.

16. All records of any information request or inquiry from or any contact by, any member or representative of the news

media pertaining to the assassination of Dr. Martin Luther King, Jr. since April 15, 1975.



17. All notes, memoranda, correspondence or investigative reports constituting or pertaining to any re-investigation or

attempts at re-investigation of the assassination of Dr. King undertaken in 1969 or anytime thereafter, and all documents

setting forth the reason or guidelines for any such re-investigation.

18. Any and all records pertaining to the New Rebel Motel and the DeSoto Motel.

19. Any records pertaining to James Earl Ray's eyesight.

20. Any records made available to any writer or news reporter which have not been made available to Mr. Harold

Weisberg.

21. Any index or table of contents to the 96 volumes of evidence on the assassination of Dr. King.

22. A list of all evidence conveyed to or from the FBI by legal authority, whether state, local, or federal.

23. All reports, notes, correspondence, or memorandums pertaining to any efforts by the Department of Justice to

expedite the transcript of the evidentiary hearing held in October, 1974, on James Earl Ray's petition for a writ of

habeas corpus.

24. All reports, notes or memorandums on information contained in any tape recording delivered or made available to

the FBI or the District Attorney General of Shelby County by anyone whomsoever. All correspondence engaged in with

respect to any investigation which was made of the information contained in any of the foregoing.

25. All records of any contact, direct or indirect, by the FBI, any other police or law enforcement officials, or their

informants, with the Memphis group of young black radicals known as The Invaders.

26. All records of any surveillance of any kind of The Invaders or any member or associate of that organization. This

is meant to include not only physical shadowing but also mail covers, mail interception, interception by telephonic,

electronic, mechanical or other means, as well as conversations with third persons and the use of informants.

27. All records of any surveillance of any kind of any of the unions involved in or associated with the garbage strike

in Memphis or any employees or officials of said unions. This is meant to include not only physical shadowing but

also mail covers, mail interception, interception by any telephonic, electronic, mechanical or other means, as well as

conversations with third persons and the use of informants.

28. All records containing information which exculpates or tends to exculpate James Earl Ray of the crime which he

allegedly committed.

This request for disclosure is made under the Freedom of Information Act, 5 U.S.C. § 552, as amended by Public Law

93–502, 88 Stat. 1561.

6 Other responsive documents located in those files which had been initially provided to the Division by another DOJ

component were referred for processing to other divisions of the Department. Affidavit of Mark L. Gross, Record (“R”) 25.

7 The Department contended that the copyrighted photographs were not agency records within the meaning of the Act,

and that they were exempted from disclosure pursuant to exemption 3, 5 U.S.C. § 552(b)(3), under the Copyright Act,

17 U.S.C. §§ 101–810 (1976), and exemption 4. The District Court, however, ruled that the photographs were agency

records and that neither exemption 3 or 4 precluded disclosure. R. 57. This court, on appeal, affirmed the District

Court's conclusion that the photographs were agency records, but declined to reach the issue whether the copyright laws

precluded disclosure under exemptions 3 and 4 because it concluded that TIME, Inc. should have been joined as a party

in the action pursuant to Fed.R.Civ. P. 19(a). Weisberg v. Department of Justice, 631 F.2d 824, 828–29 (D.C.Cir.1980).

On remand, the parties resolved the dispute without further litigation and TIME, Inc. permitted Mr. Weisberg to copy its

photographs. Transcript of Hearing, Aug. 15, 1980, 3–4.

8 The FBI had already begun processing the Murkin file in response to Mr. Weisberg's December 23, 1975 request in

October 1976, almost a year before the stipulation. Between October 1976 and February 1977, the FBI had made

available some 7,200 pages. Affidavit of Horace P. Beckwith, R. 39. By June 30, 1977, appellant had been given

approximately 20,000 pages of documents. Transcript of Hearing, June 30, 1977, at 2. By September 9, 1977, appellant

had received approximately 23,000 pages of documents. Transcript of Hearing, Sept. 15, 1977, at 2. By November 1977,

Mr. Weisberg had received approximately 45,000 pages of documents, consisting primarily of the Murkin files. Transcript

of Hearing, Nov. 2, 1977 at 2.

In addition to these documents, Mr. Weisberg also received between 15,000–20,000 field office files pursuant to the

stipulation. Appellant's Reply Br. 13. In addition, he received indices to the Memphis Field Office files, pursuant to the

District Court's order of August 15, 1979. R. 124. He further received 6,500 of the FBI's abstract cards, which are similar

to the indices to the field office files. JA 574.

Finally, as we noted previously, appellant also had previously received documents in response to his April 15, 1975

request. See supra text accompanying note 6 & note 6.

9 The stipulation provided as follows:



It is hereby stipulated by and between counsel for the parties, that upon Federal Bureau of Investigation's representation

to the Court herewith, that processing of the FBI Memphis Field Office files pertaining to “the Invaders,” the Sanitation

Workers Strike, James Earl Ray, and the MURKIN file is undertaken immediately by defendants, and will be completed

by October 1, 1977; that defendants will provide a worksheet inventory of the released documents; that processing of

MURKIN files from the FBI field offices in Atlanta, Birmingham, Los Angeles, New Orleans, and Washington, D.C., as

well as the processing of files relating to John Ray, Jerry Ray, James Earl Ray, Carol and Albert Pepper in the Chicago

and St. Louis field offices MURKIN files, will be completed by November 1, 1977; that duplicates of documents already

processed at headquarters will not be processed or listed on the worksheets, but attachments that are missing from

headquarters documents will be processed and included if found in field office files as well as copies of documents with

notations; that releases of documents and accompanying worksheets will be made periodically as they are processed;

that administrative appellate review of the documents will take place prior to their release; that in the course of this

processing all exemptions will only be assessed in strict conformance with the May 5, 1977, guidelines of Attorney

General Griffin Bell relating to the Freedom of Information Act, and the provisions of the Freedom of Information Act

itself; that in consideration of the foregoing commitment by the FBI and the Department of Justice, plaintiff will hold in

abeyance filing a motion to require a Vaughn v. Rosen showing with respect to the foregoing FBI files, including the

Headquarters' files already processed; and further that, upon defendants' performance of these commitments by the

specified dates, plaintiff will forego completely the filing of said motion; that plaintiff will hold in abeyance objections to

specific deletions until the target dates specified above have passed, with the clear understanding of both parties that

plaintiff has not waived his right to contest specific deletions after the passing of these dates.

10 In addition, Mr. Weisberg moved for a waiver of all search fees and copying costs, R. 52, arguing that the public

interest in the case warranted such a waiver. See 5 U.S.C. § 552(a)(4)(A). The District Court ordered the Department to

reconsider and explain its decision not to waive fees entirely, but instead to reduce the charges. JA 292–93. Ultimately,

the Department waived the fees and costs. Affidavit of Quinlan J. Shea, JA 298–300.

11 In addition to these principal complaints, Mr. Weisberg raised numerous other objections that we will not recount here.

See, e.g., Transcript of Hearing, Feb. 26, 1980.

12 Although the parties vigorously contest the facts concerning Mr. Weisberg's alleged consultancy agreement, there is no

dispute that the parties discussed such an arrangement. Also in hot dispute is the exact form of the work product the

Department wanted Mr. Weisberg to produce. Compare Affidavit of Lynne Zusman, JA 308 with Transcript of Hearing,

June 26, 1978.

13 The Department did represent that it “is prepared to discuss with Mr. Weisberg a consultancy fee of thirty ($30) dollars

per hour for the work he has performed to date.” Report to the Court, JA 306–07.

14 The District Court deferred ruling on the issue in an order dated July 6, 1979, JA 439, and at a subsequent hearing.

Transcript of Hearing, Nov. 28, 1979, at 3. JA 452. In a memorandum opinion, the District Court, in granting the

Department's motion for summary judgment, also addressed the consultancy motion. The court ordered the Department

to pay the fee and found that $75 per hour was a reasonable rate. JA 572. The Department moved for reconsideration, but

the court denied that motion. JA 604. When appellant moved for an order compelling payment, the Department argued

that no contract existed, and that even if one did, the District Court lacked jurisdiction over the claim because it exceeded

$10,000. The District Court then permitted additional discovery on the fee issue and ultimately, as noted above, reversed

its decision on the consultancy arrangement.

15 The exception to this finding—the “Frederick residency”—mentioned by the District Court apparently refers to the FBI's

search efforts to locate two photographs of a suspect provided by Mr. Weisberg to an FBI agent. Mr. Weisberg believed

the photographs to be located at the Frederick residency, which is part of the FBI's Baltimore Field Office. See Transcript

of Hearing, February 26, 1980, at 31–35. No argument is pressed by appellant that the DOJ's search was inadequate for

this reason. Thus, this aspect of the District Court's order is not at issue in the present appeals.

16 Mr. Weisberg has withdrawn from the appeal a challenge to the Department's refusal to search another component, the

Internal Security Division (ISD). Transcript of Oral Argument, May 8, 1984, at 6–7.

17 One such divisional file, the “Long tickler” file, which was a file of duplicates of Murkin documents temporarily maintained

by FBI Special Agent Long, was disclosed, at least in part, to appellant. At oral argument, Mr. Weisberg withdrew that

portion of the appeal. Transcript of Oral Argument, May 8, 1984, at 6–7. We pause here to note, however, that appellant's

brief is exceedingly vague, with the exception of the Long tickler file, concerning his complaints about other divisional

files. See Appellant's Brief 22, 36. We assume, nevertheless, that he refers to the alleged divisional files referenced at

the hearing on February 8, 1980. See Transcript of Hearing, February 8, 1980, at 40–41.



18 This issue arose pursuant to appellant's Motion to Compel Disclosure of Field Office Files Withheld as Previously

Processed, November 14, 1980, R. 184. This motion was one of a flurry of motions filed subsequent to the District

Court's February 26, 1980 Finding as to Scope of Search. JA 477. See, e.g., R. 167 (seeking reprocessing of entirety

of Murkin files); R. 183 (seeking further search of individual files of names listed in second request); R. 189 (seeking

further search of materials involved in neutron activation testing); R. 190 (seeking further search for Long tickler file); R.

194 (seeking further disclosure of Civil Rights Division files); R. 203 (seeking disclosure of index compiled by CRD in

course of responding to appellant's requests); R. 210 (seeking disclosure of Field Office files inventories). The District

Court granted many of these requests, Memorandum Opinion, Dec. 1, 1981, JA 572–84. It nevertheless declined to order

“mammoth reprocessing” of the Field Office files. Id. at 575.

19 Although Mr. Weisberg's brief is extraordinarily vague on what these “certain items” are, it became clear at oral argument

that the brief was referring to these particular requests. Transcript of Oral Argument, May 8, 1984, at 10–11. Further,

the parties submitted supplemental briefs on this issue which we have fully considered in our resolution of this issue.

We also note that at oral argument appellant dropped this aspect of the appeal insofar as it refers to Raul Esquivel and

J.C. Hardin. Id. at 6–7.

20 To be sure, the Department did in fact disclose information concerning, for example, the Invaders, and the Memphis

Sanitation Workers Strike, but it did this pursuant to the August 1977 stipulation, JA 268–69, in order to preclude a Vaughn

motion by Mr. Weisberg and in order to end the disputes between the parties as to the scope of the Department's duty

to search.

21 Indeed, at a hearing in which this issue was discussed, Mr. Lesar, counsel for Mr. Weisberg, even offered to stipulate

to limiting these requests regarding individuals to the King assassination. Transcript of Hearing, April 6, 1981, at 58–

59. We note that in this and other litigation, Mr. Weisberg has employed similar tactics of delay in raising objections.

While the size of the request makes some delay understandable, we think that such delay was not justifiable, particularly

when the issue of the scope of the search was expressly litigated and the District Court had decided the issue before

Mr. Weisberg even brought the matter to the District Court's attention. Such tactics serve only to handicap the court and

the opponent, and we expressly disapprove of them. Even when appellant did bring them to the attention of the court, it

was only in the context of a flurry of motions dealing with myriad issues that for the most part had already been litigated.

See supra note 19. See Weisberg IV, supra, 705 F.2d at 1355, for another example of Mr. Weisberg's propensity for

delay in raising issues.

22 Thus, we have no occasion to consider the applicability of the Seventh Circuit's decision in Antonelli v. FBI, 721 F.2d

615 (7th Cir.1983), to the instant case.

23 Mr. Weisberg apparently does not challenge the District Court's approval of the Department's use of exemption (b)(1). 5

U.S.C. § 552(b)(1) (1982) (exemption for classified information). Even if appellant were appealing this issue, however,

he would be very unlikely to prevail in view of the Department's detailed affidavits and the weight accorded an agency's

affidavits in support of a decision to withhold information on this ground. See Ray v. Turner, 587 F.2d 1187, 1194

(D.C.Cir.1978).

24 We take Mr. Weisberg's exceptions to the Department's use of these exemptions from the “Statement of the Case,” rather

than from the “Argument” section of Mr. Weisberg's brief. See Appellant's Brief 26–27. Thus, as we see it, Mr. Weisberg

objects to the Department's use of Exemptions 7(C) and 7(D).

25 We of course observe, consistent with Lesar, that “this is not to imply a blanket exemption for the names of all FBI

personnel in all documents.” Lesar, supra, 636 F.2d at 487.

26 Mr. Weisberg has made no claim on appeal that the District Court lacked an adequate factual basis for assessing the

Department's use of exemptions. The Department's affidavits and the documents examined by the District Court in camera

clearly provided such a basis for the court's determinations. Cf. Lesar, supra, 636 F.2d at 488.

27 Although Mr. Weisberg's brief is vague on exactly which exemptions he objects to, see supra note 25, for the sake of

completeness, we deal briefly with some complaints specified only in the section of his brief styled “Statement of the

Case.”

First, Mr. Weisberg appears to argue that the Department improperly excised, pursuant to Exemption 7(E), which protects

from disclosure law enforcement investigatory techniques and procedures, information regarding “Document 91.” He

argues that the law enforcement techniques described in that document are already well-known. Mr. Weisberg asserts

that such techniques included wiretapping, bugging, and mail interception. As the Wood Affidavit explains, however, the

technique used during the interview that is the subject of Document 91 is still in use today. To release the particular

technique, in the context of that particular investigation, would obviously undermine its use in other similar circumstances.

We do not think that the exemption for law enforcement techniques can be read so narrowly.



Second, appellant apparently contends that the Department erred in dropping a number of exemption claims. Appellant's

Brief 26. We discern absolutely no error on the part of the Department in dropping claims under exemption (b)(1), when

declassification made the documents disclosable. See MacDonald Affidavit, JA 525; Second MacDonald Affidavit, JA

556. Nor do we detect any error in DOJ's dropping exemptions under 7(A), since those claims were dropped when the

proceeding at issue was no longer pending.

28 See supra note 14.

29 The District Court properly exercised jurisdiction over appellant's claim pursuant to 28 U.S.C. § 1346(a)(2) (1976 & Supp.

V 1981), since Mr. Weisberg waived his right to recover the amount in excess of $10,000. Memorandum Opinion, April

27, 1980, JA 877; Memorandum Opinion, Jan. 20, 1983, JA 734.

30 Because we agree with the District Court that the term as to duration was an essential term of the proposed consultancy,

we need not address the Department's contentions that other material terms were also missing. Accordingly, we do not

consider whether the Department, through Ms. Zusman, ever actually offered appellant $75 per hour, as Mr. Weisberg

claims, or whether the only offer extended to him was $30 per hour. We note that the District Court appeared uncertain

about this issue, finding somewhat ambiguously that it was “more likely than not” that Ms. Zusman in a conversation with

appellant's counsel in March 1978 offered to pay Mr. Weisberg $75 an hour. JA 879. In any event, we note that the District

Court expressly found that “further terms needed to be agreed upon before proceeding with the consultancy work,” JA

736, and that there appears to have been a basic misunderstanding about the work product the Department wanted, with

DOJ maintaining that it wanted Mr. Weisberg to produce a list of deletions that he contested, but with appellant actually

producing two very lengthy narrative reports. Thus, even were we to agree with Mr. Weisberg that duration was not a

material term, we would still have difficulty finding the existence of an enforceable contract in view of the numerous areas

of uncertainty revealed by the record. Finally, in view of our resolution of this issue, we need not address the Department's

other grounds for affirming the District Court. See Appellee's Brief 37 & n. 14.

31 The Department apparently does not challenge the conclusion that appellant substantially prevailed with regard to his

first request, by virtue of the fact that he received the TIME, Inc. photographs as a result of the litigation. See Weisberg

v. Department of Justice, 631 F.2d 824 (D.C.Cir.1980).

32 The District Court in March 1976 indicated that although the amendment of the complaint, which as amended brought in

its sweep the vast majority of the documents sought in this litigation, might technically be subject to dismissal for failure

to exhaust, she would permit appellant to refile, since over three months had passed and the ten day response period

had also been superseded by the passage of time. JA 107. The District Court subsequently denied the Department's

formal motion for a stay to permit it to process the voluminous request administratively.

33 We also detect some confusion on the part of the District Court regarding the first and second requests. As noted earlier,

the Department does not challenge that appellant substantially prevailed in the litigation regarding the first administrative

request. (It does however challenge the District Court's entitlement finding as to that request.) We further note in this

regard that appellant began receiving documents responsive to his first request in April 1976. See supra note 8. On

remand, the District Court should evaluate separately the Department's responses to each of Mr. Weisberg's two requests.

34 There are many examples, too numerous to list here, of such nonproductive time in this litigation. Thus, the court

should consider whether the time spent on the many motions listed supra, at note 18, resulted in success. Similarly,

the court should consider appellant's fruitless challenges to the Department's use of exemptions, the numerous motions

seeking reprocessing of both Murkin headquarters and field office files; and the motions for searches of various offices

of the Department (including the Attorney General and the Deputy Attorney General). Although this listing is in no way

exhaustive, it is meant to illustrate the types of nonproductive time clearly expended in the litigation of this case.

35 With regard to costs, the District Court obviously should reconsider that element as well. We note that the District

Court properly excluded copying costs for excessively lengthy affidavits and deducted amounts expended for excessive

telephone calls. The District Court should reconsider the award of costs in total, however, particular in view of any

deductions from any fee award for nonproductive time.
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