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STATEMENT OF QUESTIONS INVOLVED 

I. Did the Court of Appeals err in affirming the decision of the Michigan Employment 

Relations Commission that the Respondent-Appellant violated MCL 423.210(2)(a) 

by offering grievance representation to union members as a benefit of union 

membership and to nonunion members through a pay-for-services procedure? 

Court of Appeals:  No 

Appellant union:  Yes 

Appellee charging party: No 

Amicus Mackinac Center No 

II. Did the Court of Appeals err in determining that MCL 423.211 did not provide a 

viable method for the Charging Party-Appellee to pursue grievances with the 

employer directly? 

Court of Appeals:  No 

Appellant union:  Yes 

Appellee charging party: No 

Amicus Mackinac Center No 

III. Does the record support the Court of Appeals’ conclusion that the Charging-Party 

Appellee properly exercised his right to a direct grievance? 

Court of Appeals:  Yes 

Appellant union:  No 

Appellee charging party: Yes 

Amicus Mackinac Center Does not answer 
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INTRODUCTION1 

This case concerns whether charging nonmembers for representation during grievances 

violates Michigan’s Public Employment Relations Act (PERA), MCL 423.201 et. seq. Should 

the union’s position be accepted, nonmembers would be coerced in their right to choose whether 

to financially support an inherently political organization. Nonmembers facing discipline under a 

union-negotiated collective-bargaining agreement would be pressured: Either join or pay a union, 

or be unable to contest discipline issued by an employer. 

As a means of addressing this Court’s first question, this brief will examine the history of 

the duty of fair representation from its recognition in federal labor laws to its recognition under 

PERA. This Court’s second question is also informed by the history of federal labor law and 

some National Labor Relations Board (NLRB) decisions. Amicus Mackinac Center is not 

addressing the third question.2 

                                                 

1 Pursuant to MCR 7.312(H)(4), Amicus Curiae Mackinac Center for Public Policy certifies that 

no counsel for a party authored this brief in whole or in part, nor made a monetary contribution 

to fund or prepare the submission of this brief. No party other than Amici Curiae, its members or 

its counsel, made a monetary contribution or contributed to this brief. 

 
2 Given amicus Mackinac Center’s answer to this Court’s second question (the Court of Appeals 

did not err in interpreting MCL 423.211), analysis of this Court’s third question is unnecessary. 

The third question appears to be largely concerned with interpretation of county grievance 

policies and individualized facts from this case and not matters where amicus could provide 

valuable insight. It should be noted, however, that the Charging Party-Appellee is a custodian 

who was representing himself through the ALJ, MERC, and Court of Appeals, and who was 

faced with conflicting information from his employer and bargaining representative about the 

proper process he must follow to preserve his grievance.  
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STATEMENT OF FACTS 

Charging Party-Appellee Daniel Lee Renner at all relevant times worked for the County 

of Saginaw and was covered under a collective-bargaining agreement between the county and 

Respondent-Appellant Technical, Professional and Officeworkers Association of Michigan 

(TPOAM). 

Under PERA, Michigan has allowed mandatory public-sector bargaining for local 

employees since 1965. See 1965 PA 379.3 From 1973, nonmembers had been clearly allowed to 

be charged agency fees. See generally, Smigel v Southgate Cmty Sch Dist, 388 Mich 531 (1972).4  

These fees were banned when Michigan enacted a right-to-work law for public-sector 

workers in December 2012. 2012 PA 349.5 The pertinent part, from § 9 of that act, stated: 

(1) Public employees may do any of the following: 

(a) Organize together or form, join, or assist in labor organizations; engage 

in lawful concerted activities for the purpose of collective negotiation or 

bargaining or other mutual aid and protection; or negotiate or bargain collectively 

with their public employers through representatives of their own free choice. 

 

(b) Refrain from any or all of the activities identified in subdivision (a). 

 

Id. (codified at MCL 423.209). The relevant portion, from § 10 of that act, stated: 

(2) A labor organization or its agents shall not do any of the following: 

 

(a) Restrain or coerce public employees in the exercise of the rights 

guaranteed in section 9. This subdivision does not impair the right of a 

labor organization to prescribe its own rules with respect to the 

acquisition or retention of membership. 

                                                 

3 Attachment 1. 

4 Both Smigel and the public act will be discussed below. 

5 Attachment 2. 
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. . .  

 

(3) Except as provided in subsection (4),[6] an individual shall not be required as a 

condition of obtaining or continuing public employment to do any of the 

following: 

 

. . .  

 

(c) Pay any dues, fees, assessments, or other charges or expenses of any 

kind or amount, or provide anything of value to a labor organization or 

bargaining representative. 

 

. . .  

 

Id. (codified at MCL 423.210(2)-(3)). 

Sometime on or before March 1, 2017, Renner informed TPOAM that he was resigning 

his membership and would not be paying dues to the union. App. Doc. F. 

On June 27, 2018, the United States Supreme Court decided Janus v State, County, and 

Municipal Employees, 585 U.S. ___, 138 S.Ct. 2448 (2018). In that case, the Supreme Court held 

under the First Amendment “States and public-sector unions may no longer extract agency fees 

from nonconsenting employees.” Id. at 2486. In the course of reaching this holding, the Supreme 

Court considered various arguments for the status quo. One claim was that without agency fees, 

unions would be unwilling to act as a collective-bargaining agent. Id. at 2467. A second was that 

“it would be fundamentally unfair to require unions to provide fair representation for 

nonmembers if nonmembers were not required to pay.” Id.  

The first claim was rejected by noting that many states have mandatory collective 

bargaining and right to work for public sector employees. Id. The second claim was generally 

rejected: “Nor can such fees be justified on the ground that it would otherwise be unfair to 

require a union to bear the duty of fair representation.” Id. at 2469. While grievance fees for 

                                                 
6 This subsection indicated that the new law did not apply to police and fire employees. 
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nonmembers were not directly at issue in Janus, the Supreme Court did indicate that unions 

might be able to require nonmembers to pay such fees: 

What about the representation of nonmembers in grievance proceedings? 

Unions do not undertake this activity solely for the benefit of nonmembers—

which is why Illinois law gives a public-sector union the right to send a 

representative to such proceedings even if the employee declines union 

representation. § 315/6(b). Representation of nonmembers furthers the union’s 

interest in keeping control of the administration of the collective-bargaining 

agreement, since the resolution of one employee’s grievance can affect others. 

And when a union controls the grievance process, it may, as a practical matter, 

effectively subordinate “the interests of [an] individual employee ... to the 

collective interests of all employees in the bargaining unit.” 

 

In any event, whatever unwanted burden is imposed by the representation 

of nonmembers in disciplinary matters can be eliminated “through means 

significantly less restrictive of associational freedoms” than the imposition of 

agency fees. Individual nonmembers could be required to pay for that service or 

could be denied union representation altogether.6 Thus, agency fees cannot be 

sustained on the ground that unions would otherwise be unwilling to represent 

nonmembers. 
6 There is precedent for such arrangements. Some States have laws 

providing that, if an employee with a religious objection to paying an agency fee 

“requests the [union] to use the grievance procedure or arbitration procedure on 

the employee’s behalf, the [union] is authorized to charge the employee for the 

reasonable cost of using such procedure.” E.g., Cal. Govt.Code Ann. § 3546.3 

(West 2010); cf. Ill. Comp. Stat., ch. 5, § 315/6(g) (2016). This more tailored 

alternative, if applied to other objectors, would prevent free ridership while 

imposing a lesser burden on First Amendment rights. 

 

Janus, 138 SCt at 2468-69, n 6. 

 

Relying upon that language from Janus, about a month later, TPOAM put forth a policy 

requiring nonmembers to pay for grievances. App. Doc. H. 

An issue arose between Renner and a coworker regarding smoking at work. The 

employer sided with Renner’s coworker and on September 9 issued a reprimand to Renner for 

making a false claim. App. at 71. This reprimand included a statement that “Any further 

incidents will lead to progressive disciplinary action, up to and including discharge.” App. at 19. 

Renner contacted TPOAM about filing a grievance and a string of emails about whether or not 
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he could be charged a fee for this ensued. App. Doc. J. TPOAM estimated it would cost $1,290 

to begin to process the grievance and sought this amount from Renner before it would begin. 

App. at 71. The collective-bargaining agreement made it clear that the union had the exclusive 

authority to pursue grievances and an employee could not do so individually. App. at 86. 

On October 2, 2018, Renner filed an unfair-labor-practice charge. App. at 48. On 

November 18, 2018, a hearing took place before Administrative Law Judge Julia. C. Stern. App. 

Doc. L. Renner appeared pro se. 

On April 25, 2019, Judge Stern issued her Decision and Recommended Order. App. pp. 

19-36. Judge Stern noted that the grievance-charge discussion from Janus was not at issue. App. 

at 8-9. Further, she noted “The issues before me here, however, are not constitutional,” (whether 

charging a nonmember for grievances would violate the First Amendment), “but statutory” 

(whether PERA allows a union to charge nonmembers for grievance representation). Id. at 9. The 

remainder of her analysis contrasted a state supreme court decision7 allowing grievance fees with 

a string of NLRB decisions disallowing them. App. at 11-15. Reasoning that the National Labor 

Relations Act, 29 USC 151 et seq (NLRA), is generally guiding on interpretation of PERA, 

Judge Stern decided the matter in Renner’s favor. Id. at 15-17. 

TPOAM filed exceptions, and the matter proceeded to the Michigan Employment 

Relations Commission (MERC). Again, Renner appeared pro se. On Dec. 10, 2019, MERC 

unanimously affirmed. Among the arguments MERC specifically rejected were: (1) Janus’ 

discussion of grievance fees meant that unions must be allowed to charge for them, App. at 6; (2) 

TPOAM or any other union has a heightened right not to association with nonmember employees 

covered by the collective-bargaining agreement as a consequence of Janus, App. at 7-8; (3) the 

                                                 
7 Cone v Nevada Serv Emp Union, SEIU Loc 1107, 116 Nev 473 (2000). 
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NRLB grievance decisions were “archaic” and inapplicable, App. at 8-10; and (4) the new 

grievance-fee policy was an internal-union matter and therefore liability under PERA was 

improper. In rejecting the fourth argument, MERC stated: 

[W]e believe that grievance handling is fundamental to a union’s duty as 

the exclusive bargaining agent to represent all members of the bargaining unit 

without discrimination. Because a union’s decision not to represent a union 

member in a grievance or disciplinary matter has a clear impact on that unit 

member’s terms or conditions of employment and the terms and conditions of 

other members of the bargaining unit, it is not merely an internal union matter. 

Moreover, by requiring nonmember payment for representation services, a union 

interferes with an employee’s [MCL 423.209] right to refrain from union 

activities. 

 

App. at 17-18. 

TPOAM appealed. Renner was still pro se. On January 21, 2021, the Court of Appeals 

unanimously affirmed. Tech, Pro and Officeworkers Ass’n of Michigan v Renner, 335 Mich App 

293 (2021).  

The Court of Appeals indicated TPOAM violated MCL 423.210(2)(a), in that it 

restrained Renner in the exercise of his § 9 rights under PERA. Tech, Pro and Officeworkers 

Ass’n, 335 Mich App at 307. This made it unnecessary for the Court of Appeals to determine 

whether grievance fees were prohibited under MCL 423.210(3)(c). Tech, Pro and Officeworkers 

Ass’n, 335 Mich App at 306-07. MERC’s reliance on NLRB decisions in holding that grievance 

fees could not be charged to nonmembers under PERA was affirmed by the Court of Appeals. Id. 

at 311-15. 

The Court of Appeals further held MCL 423.211 did not prevent a holding that TPOAM 

violated the duty of fair representation. Tech, Pro and Officeworkers Ass’n, 335 Mich App at 

310. In relevant part, that statutory provision states:  

[A]ny individual employee at any time may present grievances to his 

employer and have the grievances adjusted, without intervention of the bargaining 
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representative, if the adjustment is not inconsistent with the terms of a collective 

bargaining contract or agreement then in effect, provided that the bargaining 

representative has been given opportunity to be present at such adjustment.  

 

MCL 423.211. The court’s holding was based on the fact that TPOAM sought and received the 

sole ability to resolve grievance matters in its collective bargaining agreement. Tech, Pro, 335 

Mich App at 310. 

 The Court of Appeals rejected TPOAM’s contention that Janus in and of itself allowed 

unions to impose grievance fees. Id. at 315 (“The Supreme Court did not hold that a union could 

unilaterally fashion a policy or procedure imposing fees for services on nonunion members of a 

collective-bargaining unit.”). It recognized that when the Supreme Court discussed grievance 

fees, it was within the context of legislative action specifically allowing for them. Id. at 316. 

 Finally, the Court of Appeals rejected the claim that Janus was creating a new First 

Amendment right for unions to not associate with their nonmembers. Id. at 318-22. 

TPOAM filed leave to appeal with this Court. On November 5, 2021, this Court filed an 

order asking the parties to address three questions. The Mackinac Center for Public Policy was 

specifically invited to file an amicus brief. 
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ARGUMENT 

I. The Court of Appeals Correctly Decided That PERA Prohibits Charging Nonunion 

Members Fees for Grievance Processing Under MCL 423.209 and MCL 423.210(2)(a) 

A. Introduction 

The ALJ, MERC, and the Court of Appeals all referenced the duty of fair representation 

in their decisions that grievances could not be charged to nonmembers under PERA. The duty of 

fair representation originated out of Railway-Labor-Act litigation at the United States Supreme 

Court. After those cases began, Congress enacted the Taft-Hartley Act amendments to the 

Wagner Act, and they set the basic parameters of the NLRA that have persisted to today. The 

duty of fair representation was held to apply to the NLRA a few years later. Then, in 1965, 

Michigan enacted PERA and based much of that statutory scheme on the NLRA. Michigan has 

repeatedly looked to NLRA decisions as persuasive authority in interpreting PERA. Eventually, 

Michigan held the duty of fair representation applied to PERA as well. It has long been the case 

under the NLRA that grievance fees cannot be charged to nonmembers. Nothing should lead this 

Court to diverge from the NLRA decisions. 

B. Legal Development of the Duty of Fair Representation 

1. Initial Recognition of the Duty of Fair Representation 

The duty of fair representation was first recognized by the United States Supreme Court 

in Steele v Louisville & Nashville Railroad Company, 323 US 192 (1944). There, a 

predominately white railroad union attempted “to amend the existing collective bargaining 

agreement in such a manner as to exclude all Negro firemen from the service.” Id. at 195. If this 

change had been implemented, it would have prevented any black members of the bargaining 

unit from being promoted. Id. Other provisions the union negotiated were also racially 
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discriminatory. Id. at 195-96. When layoffs occurred, the union replaced more-senior black 

firemen with less-senior white firemen. Id. at 196. 

The United States Supreme Court determined that such racial discrimination in 

bargaining could give rise to constitutional issues, reasoning:  

[T]he representative is clothed with power not unlike that of a legislature which is 

subject to constitutional limitations on its power to deny, restrict, destroy, or 

discriminate against the rights of those for whom it legislates and which is also 

under an affirmative constitutional duty to protect those rights. 

 

Id. at 198. The Court nevertheless concluded that the language of the Railway Labor Act, 45 

USC 151 et seq., (“RLA”) contained adequate protections to avoid the need to address the 

potential constitutional issues. Id. at 198-99. It held that, under the Act, a “labor organization 

chosen to be the representative of the craft or class of employees is thus chosen to represent all of 

its members, regardless of their union affiliations or want of them.” Id. at 200. The Court further 

found that a designated representative is “responsible under the law to act for all employees with 

the craft or class, [including] those who are not members of the represented organizations, as 

well as those who are members.” Id. at 201 (citation omitted).  

The Supreme Court held that violations of the duty of fair representation could be 

brought directly to court. Id. at 207. See also Tunstall v Bhd of Locomotive Firemen and 

Enginemen, 323 US 210 (1944) (a companion case to Steele decided on the same day). 
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2. Enactment of NLRA §§ 7 and 8 (29 USC §§ 157 and 

158) Predating PERA 

The current version of the NLRA generally has two sources: (1) the Wagner Act of 1935; 

and (2) the Taft-Hartley Act of 1947.8 Understanding the NLRA is important since, as will be 

shown below, it served as the model for PERA. 

a. Wagner Act 

As enacted, § 7 of the Wagner Act (1935) stated: “Employees shall have the right to self-

organization, to form, join, or assist labor organizations, to bargain collectively through 

organizations of their own choosing, and to engage in concerted activities, for the purpose of 

collective bargaining or other mutual aid and protection.”  

Section 8 of the Wagner Act stated:  

It shall be an unfair labor practice for an employer – (1) To interfere with, 

restrain, or coerce employees in the exercise of the rights guaranteed in section 7. 

. . . (3) By discrimination in regard to hire or tenure of employment or any term or 

condition of employment to encourage or discourage membership in any labor 

organization. 

 

 (emphasis added). Section 8(3) further allowed what were known as “closed shops,” wherein 

unions were permitted to negotiate contracts under which employers could only hire “only 

persons who were already union members.” Commc’n Workers of Am v Beck, 487 US 735, 747 

(1988). 

b. Taft-Hartley Act 

The Taft-Hartley Act of 1947 added the following to the end of § 7: “and shall also have 

the right to refrain from any or all of such activities except to the extent that such right may be 

                                                 
8 The as-enacted versions of both the 1935 Wagner Act and the 1947 Taft-Hartley Act are 

included with this brief as Attachments 3 and 4 respectively. 
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affected by an agreement requiring membership in a labor organization as a condition of 

employment as authorized in section 8(a)(3).” 

The first sentence of Taft-Hartley § 8(a)(3) was the Wagner Act‘s former § 8(3) and 

stated: “It shall be an unfair labor practice for an employer – (3) by discrimination in regard to 

hire or tenure of employment or any term or condition of employment to encourage or 

discourage membership in any labor organization.” 

The remainder of § 8(a)(3) of the Taft-Hartley Act allowed unions to negotiate what at 

the time appeared to be union-shop agreements. With a “union shop,” the United States Supreme 

Court indicated, “an employee must become a member of the union within a specified period of 

time after hire, and must as a member pay whatever union dues and fees are uniformly required.” 

Abood v Detroit Bd of Educ, 431 US 209, 217 n 10 (1977). In 1963, the United States Supreme 

Court decided National Labor Relations Board v General Motors, 373 US 734 (1963).  There, 

the Supreme Court held that under the NLRA, membership is “whittled down to its financial 

core,” which entails only “payment of fees and dues.” Id.. at 742. The Supreme Court has 

indicated that stripping membership to its financial core has made a “union shop . . . the 

‘practical equivalent’ of an agency shop” under federal law. Abood, 431 US at 217 n 10. 

Importantly, in § 14(b) of the Taft-Hartley Act, Congress indicated that States could be exempt 

from these mandatory-membership provisions (again really financial core membership fees or 

agency fees) if they had a right-to-work law.9 

                                                 
9 Under the Railway Labor Act, there is no right-to-work provision and (as of this writing) 

nonmembers can be charged agency fees, though there is some question whether Janus’ holding 

applies in the RLA context. Thus, the federal persuasive authority for prohibiting charging 

nonmember grievance fees comes from NLRA decisions, and the RLA is inapplicable aside of 

general duty-of-fair-representation matters. 
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 Returning to the NLRA, the Taft-Hartley Act also added a new § 8(b), which stated in 

pertinent part: 

It shall be an unfair labor practice for a labor organization or its agents –  

 

(1) To restrain or coerce (A) employees in the exercise of the rights guaranteed in 

section 157 of this title: Provided, That this paragraph shall not impair the 

right of a labor organization to prescribe its own rules with respect to the 

acquisition or retention of membership therein; or (B) an employer in the 

selection of his representatives for the purposes of collective bargaining or the 

adjustment of grievances; 

 

(2) to cause or attempt to cause an employer to discriminate against an employee 

in violation of subsection (a)(3) or to discriminate against an employee with 

respect to whom membership in such organization has been denied or 

terminated on some ground other than his failure to tender the periodic dues 

and the initiation fees uniformly required as a condition of acquiring or 

retaining membership;  

3. The United States Supreme Court Indicates a Duty of 

Fair Representation Applies Under the NLRA 

The duty of fair representation was later extended to NLRA, which governs most private-

sector collective bargaining: 

The National Labor Relations Act, as passed in 1935 and as amended in 1947, 

exemplifies the faith of Congress in free collective bargaining between employers 

and their employees when conducted by freely and fairly chosen representatives 

of appropriate units of employees. That the authority of bargaining 

representatives, however, is not absolute is recognized in Steele v. Louisville & 

N.R. Co., 323 U.S. 192, 198—199, 65 S.Ct. 226, 230, 89 L.Ed. 173, in connection 

with comparable provisions of the Railway Labor Act. Their statutory obligation 

to represent all members of an appropriate unit requires them to make an honest 

effort to serve the interests of all of those members, without hostility to any. 

 

Ford Motor Co v Huffman, 345 US 330, 337 (1953).  

4. The United States Supreme Court Clarifies That the 

Duty of Fair Representation Includes Grievances 

In another race-discrimination case under the RLA, Conley v Gibson, 355 US 41 (1957), 

the Supreme Court extended the duty of fair representation to the grievance proceedings and 

other post-agreement aspects of collective bargaining: 
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The bargaining representative’s duty not to draw ‘irrelevant and invidious’ 

distinctions among those it represents does not come to an abrupt end … with the 

making of an agreement between union and employer. Collective bargaining is a 

continuing process. Among other things, it involves day-to-day adjustments in the 

contract and other working rules, resolution of new problems not covered by 

existing agreements, and the protection of employee rights already secured by the 

contract. The bargaining representative can no more unfairly discriminate in 

carrying out these functions than it can in negotiating a collective agreement. A 

contract may be fair and impartial on its face yet administered in such a way, with 

the active or tacit consent of the union, as to be flagrantly discriminatory against 

some members of the bargaining unit.  

 

Id. at 46 (footnotes omitted and emphasis added). 

5. The Passage of PERA in 1965 

PERA passed in 1965.10 1965 PA 379.11 Section 9 stated: 

 

It shall be lawful for public employees to organize together or to form, 

join or assist in labor organizations, to engage in lawful concerted activities for 

the purpose of collective negotiation or bargaining or other mutual aid and 

protection, or to negotiate or bargain collectively with their public employers 

through representatives of their own free choice. 

Id. This Michigan provision was based on § 7 of the Wagner Act in that it did not contain a right 

to refrain from the protected activity. 

 The pertinent part of § 10 stated:  

It shall be unlawful for a public employer or an officer or agent of a public 

employer (a) to interfere with, restrain or coerce public employees in the exercise 

of their rights guaranteed in section 9; . . . (c) to discriminate in regard to hire, 

terms or other conditions of employment in order to encourage or discourage 

membership in a labor organization. 

 

1965 PA 379 (emphasis added). Thus, like the Wagner Act’s § 8, PERA did not prohibit unions 

from interfering with employees’ organizational rights.  

                                                 
10 It should be noted that PERA was not created out of whole cloth, but was instead a major 

reconstruction of 1947’s Hutchinson Act, which was enacted to prevent (and punish) public-

employee strikes. See 1947 PA 336 (Attachment 5). 

11 Attachment 1. 
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As originally passed, PERA did not include explicit legislative permission for union 

security akin to the NLRA’s § 8(a)(3) under either the Wagner Act or Taft-Hartley Act. 

6. Post-PERA Federal Clarification of the Duty of Fair 

Representation 

 One of the seminal cases in the development of the duty of fair representation is Vaca v 

Sipes, 386 US 171 (1967), in which the United States Supreme Court evaluated a claim that a 

union violated the duty by failing to properly pursue a grievance. In Vaca, the Court established 

three distinct aspects of the duty of fair representation: “[T]he exclusive agent’s statutory 

authority to represent all members of a designated unit includes a statutory obligation to serve 

the interests of all members without hostility or discrimination toward any, to exercise its 

discretion with complete good faith and honesty, and to avoid arbitrary conduct.” Id. at 177. 

Later in the opinion, the Court noted that since Steele, “the duty of fair representation has served 

as a bulwark to prevent arbitrary union conduct against individuals stripped of traditional forms 

of redress by the provisions of federal labor law.” Id. at 182. 

 Since Vaca, federal courts have consistently construed these two portions of the NLRA to 

require unions to process grievances of nonmembers in a non-discriminatory manner. See, e.g., 

Smith v Local No 25, Sheet Metal Workers Int’l Ass’n, 500 F2d 741, 749 (5th Cir 1974) (noting a 

union’s authority as bargaining agent it compels it to represent the interests of members and 

nonmembers alike); Richardson v Commc’n Workers of Am, 443 F2d 974, 980-981 (8th Cir 

1974) (same); Peterson v Lehigh Valley Dist Council, United Bd of Carpenters and Joiners, 676 

F2d 81 (3d Cir 1982); Journeymen Pipe Fitters Loc 392 v NLRB, 712 F2d 225, 228  (6th Cir 

1983) (same); Nat’l Treasury Emp Union v FLRA, 721 F2d 1402, 1046-7 (DC Cir 1983) (same). 
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7. The Michigan Supreme Court Holds Agency Fees are 

Illegal Under PERA 

In 1972’s Smigel, this Court considered whether agency fees were permitted under 

PERA. The case generated five opinions from the then seven-member court. But, a clear holding 

was that nonmember fees needed clear legislative authorization. 

The importance of labor history and the NLRA’s incorporation into PERA was discussed 

in Chief Justice T.M. Kavanagh’s three-member opinion:12  

It should be emphasized at the outset that this case involves public 

employees and is therefore controlled by the so-called Public Employment 

Relations Act. The historical backdrop against which we must view this statute is 

most significant. The original act [The Hutchinson Act – 1947 PA 336] had as its 

stated purposes the prohibition of strikes by certain public employees and the 

provision for mediation of grievances. It was not until its amendment in 1965 that 

the statute granted public employees the right to organize and bargain 

collectively. 1965 P.A. 379 not only authorized the formation of public 

employees’ unions, but also incorporated the policy of the National Labor 

Relations Act – that an employer must assume a posture of complete neutrality 

regarding union membership. He must do nothing to either advance or retard 

union organizing. Likewise must he refrain from practices which either encourage 

or discourage membership in labor organizations. 

 

Smigel, 388 Mich at 539 (plurality opinion). PERA’s lack of a specific provision allowing for 

agency fees meant that such fees were prohibited by MCL 423.210. Smigel, 388 Mich at 540 

(“The legislature accomplished this result by not including in [PERA] the right . . . to enter into 

agreements containing union security clauses.”) It was noted that unlike the version of MCL 

423.14 then in force permitting an all-union agreement,13 there was no specific authorization of 

agency fees. Smigel, 388 Mich at 540. The plurality continued: “The traditional ‘agency shop’ 

provision is a well known type of union security clause. Its terms are often such as to render it 

                                                 
12 He was joined by Justice T. G. Kavanagh and Justice Adams. 

13 The all-union-agreement language of MCL 423.14 was stricken and replaced as part of 2012 

PA 348. 
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the practical equivalent of a union shop and as such it by definition contravenes the policy and 

purposes of the Public Employment Relations Act.” Id. at 541. The plurality summarized: 

Following this reasoning we are compelled to conclude that the ‘agency 

shop’ provision in the instant contract is repugnant on its face to the provisions of 

our Public Employment Relations Act. 

 

 We hold that any such clause as this which makes no effort to relate the 

nonmembers’ economic obligations to actual collective bargaining expenses is 

clearly prohibited by section 10 of the Public Employment Relations Act, as of 

necessity either encouraging or discouraging membership in a labor organization. 

 

Id. at 543. 

 Justice Williams concurred that the lack of a specific legislative authorization for agency 

fees meant that such fees could not be charged to a nonmember: “On the question whether PERA 

§ 10 permits an ‘agency shop,’ I agree . . . that it does not. This is because PERA fails to include 

a savings clause for union security such as [the then-in-force version of MCL 423.14] in private 

employment.” Id. at 544 (Williams, J., concurring). 

 Justice Brennan also concurred. He too contrasted the express authorization of an all-

union agreement under MCL 423.14 with the absence under PERA of an explicit authorization 

of agency fees. Id. at 545. (Brennan, J., concurring). The unions had argued that PERA only 

prevented either closed or union shops, but Justice Brennan rejected this: “423.210 does not 

address itself merely to all-union or close shop agreements. In the present context, it prohibits 

terms and conditions of employment which are designed to encourage membership in a labor 

organization.” Smigel, 388 Mich. at 546 (emphasis added). He concluded that “423.209(c) is in 

effect a ‘right to work’ law, limited to public employment.” Id. 

 Thus, there were five votes for the holding that without specific legislative authorization, 

agency fees could not be charged to nonmembers under PERA. 
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8. The Michigan Supreme Court Applies Vaca in Deciding 

an NLRA case 

 In light of the Vaca decision, it became clear that duty-of-fair-representation claims under 

the NLRA could be heard in either state or federal courts. Vaca, 386 US at 186-87. The 

Michigan Supreme Court heard one such challenge in Lowe v Hotel & Restaurant Employees 

Union, Local 705, 389 Mich 123 (1973). In examining the duty-of-fair representation, this Court 

stated: 

When the general good conflicts with the needs or desires of an individual 

member, the discretion of the union to choose the former is paramount.  

When the general good conflicts with the legal or civil rights of an 

individual member, the courts will recognize those rights and enforce them as 

against the will of the majority of the union membership. 

 

Id at 145. This Court ultimately concluded that “a union owes a greater duty to its members than 

merely to refrain from persecuting them.” Id. at 148. 

9. The Michigan Legislature Specifically Authorizes 

Agency Fees Through an Amendment to PERA. 

 Within a year of this Court’s decision in Smigel, the Michigan Legislature acted to 

explicitly allow agency fees by amending MCL 423.210. Using the Michigan Legislature’s 

strike-and-replace system, the following changes occurred: 

 Sec. 10 (1) It shall be unlawful for a public employer or an officer or agent 

of a public employer (a) to interfere with, restrain or coerce public employees in 

the exercise of their rights guaranteed in section 9; (b) to initiate, create, 

dominate, contribute to, or interfere with the formation or administration of any 

labor organization: Provided, That a public employer shall not be prohibited from 

permitting employees to confer with it during working hours without loss of time 

or pay; (c) to discriminate in regard to hire, terms or other conditions of 

employment in order to encourage or discourage membership in a labor 

organization: PROVIDED FURTHER, THAT NOTHING IN THIS ACT OR 

IN ANY LAW OF THIS STATE SHALL PRECLUDE A PUBLIC 

EMPLOYER FROM MAKING AN AGREEMENT WITH AN 

EXCLUSIVE BARGAINING REPRESENTATIVE AS DEFINED IN 

SECTION 11 TO REQUIRE AS A CONDITION OF EMPLOYMENT 

THAT ALL EMPLOYEES IN THE BARGAINING UNIT PAY TO THE 

EXCLUSIVE BARGAINING REPRESENTATIVE A SERVICE FEE 
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EQUIVALENT TO THE AMOUNT OF DUES UNIFORMLY REQUIRED 

OF MEMBERS OF THE EXCLUSIVE BARGAINING 

REPRESENTATIVE; (d) to discriminate against a public employee because he 

has given testimony or instituted proceedings under this act; or (e) to refuse to 

bargain collectively with the representatives of its public employees, subject to 

the provisions of Section 11. 

 

(2) IT IS THE PURPOSE OF THIS AMENDATORY ACT TO 

REAFFIRM THE CONTINUING PUBLIC POLICY OF THIS STATE 

THAT THE STABILITY AND EFFECTIVENESS OF LABOR 

RELATIONS IN THE PUBLIC SECTOR REQUIRE, IF SUCH 

REQUIREMENT IS NEGOTIATED WITH THE PUBLIC EMPLOYER, 

THAT ALL EMPLOYEES IN THE BARGAINING UNIT SHALL SHARE 

FAIRLY IN THE FINANCIAL SUPPORT OF THEIR EXCLUSIVE 

BARGAINING REPRESENTATIVE BY PAYING TO THE EXCLUSIVE 

BARGAINING REPRESENTATIVE A SERVICE FEE WHICH MAY BE 

EQUIVALENT TO THE AMOUNT OF DUES UNIFORMLY REQUIRED 

OF MEMBERS OF THE EXCLUSIVE BARGAINING 

REPRESENTATIVE. 

 

(3) IT SHALL BE UNLAWFUL FOR A LABOR ORGANIZATION 

OR ITS AGENTS (A) TO RESTRAIN OR COERCE: (i) PUBLIC 

EMPLOYEES IN THE EXERCISE OF THE RIGHTS GUARANTEED IN 

SECTION 9: PROVIDED, THAT THIS SUBDIVISON SHALL NOT 

IMPAIR THE RIGHT OF A LABOR ORGANIZATION TO PRESCRIBE 

ITS OWN RULES WITH RESPECT TO THE ACQUISITION OR 

RETENTION OF MEMBERSHIP THEREIN; . . .  

 

1973 PA 25. 

 Thus, the Legislature showed its clear intent to allow agency fees. It also created a duty 

for labor organizations not to interfere with § 9 rights of public employees. 

10. The Michigan Supreme Court Recognizes a Duty of 

Fair Representation Under PERA 

In Goolsby v Detroit, 419 Mich 651 (1984), this Court held that the duty of fair 

representation also applies to cases filed under PERA. After citing the United States Supreme 

Court’s Humphrey decision and its own Lowe decision with approval, this Court drew from Vaca 

three responsibilities related to the duty of fair representation. Id. at 664. After reviewing 

additional caselaw, this Court then summarized its holding: 
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In conclusion, we hold that: (1) PERA impliedly imposes on labor 

organizations representing public sector employees a duty of fair representation; 

(2) bad-faith conduct is not always required to make out a breach of that duty; (3) 

the conduct prohibited by the duty of fair representation includes (a) impulsive, 

irrational, or unreasoned conduct, (b) inept conduct undertaken with little care or 

with indifference to the interests of those affected, (c) the failure to exercise 

discretion, and (d) extreme recklessness or gross negligence; (4) absent a 

reasoned, good-faith, nondiscriminatory decision not to process a grievance, the 

failure of a labor organization to comply with collectively bargaining grievance 

procedure time limits constitutes a breach of the duty of fair representation; and 

(5) in this case, the union’s inexplicable failure to comply with the grievance 

procedure time limits indicates inept conduct undertaken with little care or with 

indifference to the interests of plaintiffs, which could have reasonably been 

expected to foreclose plaintiffs from pursuing their grievance further.  

 

Id. at 681-82 (emphasis added).  

 The next relevant Michigan case occurred in 1989, when the Court of Appeals decided 

Hunter v Wayne-Westland Community School District, 174 Mich App 330 (1989). This case 

arose when two school districts merged, with the union representing the larger school system 

now becoming the bargaining agent for the newly merged one. A member of the bargaining unit 

from the smaller school, which had previously been represented by a different union, refused to 

become a member of the union representing the merged school. As a result, the successor union 

refused to give this member the seniority she had earned under the prior collective bargaining 

agreement. In reviewing the matter, the Court of Appeals explained that discrimination based on 

the lack of fealty to the union was not a proper basis for denying seniority:  

A union may not neglect the interests of a membership minority solely to 

advantage a membership majority; members are to be accorded equal rights, not 

arbitrarily subject to the desires of a stronger, more politically favored group. 

“These tenets strike home when a union attempts to prefer workers based solely 

on how long they have been loyal to the guild.” The only factor distinguishing 

[the employee] from other former Cherry Hill employees who received retroactive 

seniority was her lack of union membership while at Cherry Hill. The WWEA 

owed her a duty of fair representation and breached that duty. 

 

Id. at 337. 
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11. Passage of 2012 PA 53 

 In 2012, the Michigan Legislature amended PERA § 10 by banning public-school 

employers from collecting dues and fees on the unions’ behalf, by creating a reporting 

requirement for expenditures related to union representational activities, and by making a 

number of grammatical changes. 2012 PA 53.14 

12. Passage of 2012 PA 349, Michigan’s Right-to-Work 

Law 

 Shortly after the adoption of 2012 PA 53, the Legislature again amended PERA. This 

amendment, which transformed Michigan into a public-sector right-to-work state, amended MCL 

243.209(1)  as follows: 

Sec. 9. (1) It shall be lawful for public employees to organize PUBLIC 

EMPLOYEES MAY DO ANY OF THE FOLLOWING:  

 

(A) ORGANIZE together or to form, join, or assist in labor 

organizations; , to engage in lawful concerted activities for the purpose of 

collective negotiation or bargaining or other mutual aid and protection; , or to 

negotiate or bargain collectively with their public employers through 

representatives of their own free  choice.   

(B) REFRAIN FROM ANY OR ALL OF THE ACTIVITIES 

IDENTIFIED IN SUBDIVISION (A).  

2012 PA 349.15 

Section 10 was also amended in the following relevant ways: 

Sec. 10. (1) A public employer or an officer or agent of a public employer 

shall not do any of the following:   

 

(a) Interfere with, restrain, or coerce public employees in the exercise of 

their rights guaranteed in section 9.   

. . .  

                                                 
14 Attachment 6. 

15 The public act also added new subsections 9(2) and 9(3), but neither is relevant here. 
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(c) Discriminate in regard to hire, terms, or other conditions of 

employment to encourage or discourage membership in a labor organization. 

However, this act or any other law of this state does not preclude a public 

employer from making an agreement with an exclusive bargaining representative 

as described in section 11 to require as a condition of employment that all 

employees in the bargaining unit pay to the exclusive bargaining representative a 

service fee equivalent to the amount of dues uniformly required of members of 

the exclusive bargaining representative.  

. . .  

(2) It is the purpose of 1973 PA 25 to reaffirm the continuing public policy 

of this state that the stability and effectiveness of labor relations in the public 

sector require, if the requirement is negotiated with the public employer, that all 

employees in the bargaining unit shall share fairly in the financial support of their 

exclusive bargaining representative by paying to the exclusive bargaining 

representative a service fee that may be equivalent to the amount of dues 

uniformly required of members of the exclusive bargaining representative.  

(2) (3) A labor organization or its agents shall not do any of the following:  

(a) Restrain or coerce public employees in the exercise of the rights 

guaranteed in section 9. This subdivision does not impair the right of a labor 

organization to prescribe its own rules with respect to the acquisition or retention 

of membership.  

. . .   

(3) EXCEPT AS PROVIDED IN SUBSECTION (4),[16] AN 

INDIVIDUAL SHALL NOT BE REQUIRED AS A CONDITION OF 

OBTAINING OR CONTINUING PUBLIC EMPLOYMENT TO DO ANY 

OF THE FOLLOWING:   

. . . 

(C) PAY ANY DUES, FEES, ASSESSMENTS, OR OTHER 

CHARGES OR EXPENSES OF ANY KIND OR AMOUNT, OR 

PROVIDE ANYTHING OF VALUE TO A LABOR 

ORGANIZATION OR BARGAINING REPRESENTATIVE.    

. . .    

(5) AN AGREEMENT, CONTRACT, UNDERSTANDING, OR 

PRACTICE BETWEEN OR INVOLVING A PUBLIC EMPLOYER, 

LABOR ORGANIZATION, OR BARGAINING REPRESENTATIVE 

THAT VIOLATES SUBSECTION (3) IS UNLAWFUL AND 

UNENFORCEABLE. . . . 

                                                 
16 Again, the subsection exempted police and fire employees. 
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2012 PA 349. 

 With of the passage of Michigan’s public sector right-to-work law, agency fees were 

banned. After 2012 PA 349 became effective, the key statutory elements related to this 

grievance-fee question were in place. The relevant portions of PERA and the NLRA provisions 

they were based on have been set forth. The general parameters of the duty of fair representation 

are known. The final element is this Court’s Smigel holding about the proper means of analyzing 

MCL 423.210 in the absence of an express legislative authorization of fees to nonmembers. 

 It is against this backdrop, that this Court’s first question must be considered. 

C. Analysis of Grievance Fees Under PERA 

1. Michigan Courts Generally Rely on NLRA Case Law When 

Interpreting PERA 

Undoubtedly, this Court remains the ultimate authority on Michigan law, and can 

determine that the Michigan cases relying on the federal judiciary’s or the NRLB’s interpretation 

of the NLRA need to be reconsidered due to the language of the Janus case, or for any other 

legal reason. Yet, Michigan has historically relied on federal interpretation of the NLRA as 

highly persuasive authority when considering cases under PERA where PERA and the NLRA 

are analogous.  

This Court addressed this issue in Demings v City of Ecorse, 423 Mich 49 (1985), stating: 

Similarly, our labor mediation act, MCL §423.1 et seq., and public 

employment relations act, MCL § 423.201 et seq., are patterned after the NLRA. 

Thus this court has stated that in construing our state labor statutes we look for 

guidance to the construction placed on the analogous provisions of the NLRA by 

the [National Labor Relations Board] and the Federal courts. Rockwell v 

Crestwood School Dist Bd of Ed, 393 Mich 616, 636 (1975)…. Consequently, 

since the rights and responsibilities imposed on labor organizations representing 

public sector employees by PERA … are similar to those imposed on labor 

organizations representing private sector employees by the NLRA, it must be 

concluded that PERA impliedly imposes on labor organizations representing 

public sector employees a duty of fair representation which is similar to the duty 

imposed by the NLRA…. 
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 It is not suggested that the Legislature has, in defining the origin and 

nature of the substantive right of fair representation, departed from the federal 

model. The PERA provisions that give rise to the right of fair representation are 

replicas of the federal provisions. The nature of the right of fair representation, as 

developed by the Michigan and federal courts, also appears to be substantially the 

same.  

Id. at 56-57, quoting Goolsby v Detroit, 419 Mich at 660-61, n 5 (cleaned up) (errors original).17 

Section 7 of the NRLA (29 USC 157) and § 9 of PERA (MCL 423.209) are for all 

practical purposes identical. Both statutes outline the labor rights of public employees, which 

include the right to “form, join, or assist” a labor organization, to collectively bargain, to engage 

in concerted activities, or to refrain from any of those activities. In both instances, it is clear that 

employees have the right to participate or refrain from participating in union activities.  

 The NLRA and PERA also have parallel sections that protect these rights. Both § 8 of the 

NLRA (29 USC 158) and § 10 of PERA (MCL 423.210) forbid a labor organization from 

restraining or coercing public employees in exercising the rights outlined in §§ 7 and 9, 

respectively. Similarly, both laws explicitly exempt union rules regarding the “acquisition or 

retention of membership” from being considered coercive or a restraint of employee rights. 

Compare 29 USC 158(b)(1) with MCL 423.210(2)(a). In short, the protections of employees’ 

rights contained in these statutes are largely identical. Based on the similarity of the language 

and requirements of these sections of the NLRA and PERA, this Court should look to federal 

decisions as guidance in this matter. Those decisions have consistently held that failing to 

process the grievance of a nonmember absent a fee is an unfair labor practice. 

                                                 
17 Subsequent cases demonstrate that the need to adhere to NLRA precedent strong where there 

is the possibility of “disturbing consequence[s] of departing from the federal model that result[s] 

in public employees being treated differently under the PERA from private employees under the 

NLRA.” AFSCME v Highland Park Sch Dist Bd of Educ, 457 Mich 74, 88 fn 2 (1998) (citing 

Demings, 423 Mich 49 at 57). This is particularly true when identical statutory provisions are at 

issue. Highland Park, 457 Mich at 88, n 2. 



 24 

2. NLRA Decisions Ban Charging Nonmembers Grievance 

Fees 

a. Relevant NLRB and MERC Decisions 

Definitively State that Requiring a Fee for 

Grievance Processing Violates the Duty of 

Fair Representation and is Coercive  

Starting in 1953, the NLRB has never deviated from holding that charging nonmembers 

grievances violates the duty of fair representation under the NLRA. 

The NLRB addressed the impact of pay-for-services provisions shortly after the passage 

of Taft-Hartley when deciding Hughes Tool Company and Independent Metal Workers Union, 

Locals 1 and 2, 104 NLRB 318 (1953). In this case, the union attempted to require a fee for 

grievance adjustment in a right-to-work state. Id. at 329. After acknowledging that the grievance 

process “frequently involves the interpretation and application of the terms of a contract, or 

otherwise affects the terms and conditions of employment not covered by a contract,” the NLRB 

concluded that the union owed a duty to process those grievances in a non-discriminatory 

manner. Id. at 326. It stated: 

The question thus finally becomes whether or not the grievance and 

arbitration fees charged herein are in conflict with that duty to represent 

employees in grievance proceedings without discrimination. We find the answer 

to be in the affirmative. As we have noted above, all employees in an appropriate 

unit are entitled, upon their request, to the impartial assistance of the certified 

representative in the filing and adjustment of grievances. The duty of the certified 

representative to render such impartial assistance is clearly evaded where some 

employees are forced to pay a price for such help or to forego it entirely. The 

latter result is precisely what occurs under the fee schedule set up by the [union].  

Id. at 327 (emphasis original).  

 The NLRB further recognized that an opposite holding could have significant deleterious 

effects on employees who would be forced to pay: 

There are obvious reasons why the assistance of the certified labor 

organization is of great value to an employee with a legitimate grievance. The 

established procedures and experienced personnel which the union has at hand; 
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the background of preceding cases and knowledge of the contract stemming from 

participation in its negotiation; and the very prestige and authority of the union 

itself are all factors which may well mean the difference between the success and 

failure of the grievance. Where a certified bargaining representative exists, it has 

been held that the employees are not entitled to be represented in grievance 

proceedings by any labor organization other than the certificate holder. The 

defense of the [union]—that it does not ‘refuse’ such assistance as certified 

representative, but merely requires payment for it—begs the question. It is the 

employee’s option alone as to whether the services of the representative are to be 

used in his behalf. By demanding the payment of a $15 or $400 fee by 

nonmembers as a prerequisite to their obtaining the assistance they are entitled to 

as employees in the unit and refusing the representation if not paid, the [union] 

has abused the privileged status it occupies as certified representative by using 

that status as a license to grant or deny representation according to its own 

arbitrary standards. 

 

Id. at 327-28 (emphasis added). The NLRB, after rejecting additional “free-rider” arguments 

made by the union, proceed to hold that pay-for-services provisions are impermissible.  

 This opinion is not an outlier, and the position that nonmembers cannot be forced to pay a 

fee for grievances has been reaffirmed over and over for decades. In International Association of 

Machinist and Aerospace Workers, Local Union Number 697, AFL-CIO (The HO Canfield 

Rubber Company of Virginia, Inc and Ronnie G Carroll, 223 NLRB 832 (1976), the NLRB 

found that “[t]o discriminate against nonmembers by charging them for what is due them by 

right restrains them in an exercise of their statutory rights,” and rejected an attempt to charge 

nonmembers in grievance proceedings.  Id. at 970.  It reached a similar holding the following 

year when deciding Electrical Workers Local 396 (Central Telephone Co), 229 NLRB 469 

(1977), finding pay-for-services provisions to be inherently coercive: 

[I]t is axiomatic that, in the absence of a valid union-security clause, threats to 

employees that they will lose their jobs or otherwise be discriminated against in 

employment because of nonpayment of dues violate Section 8(b)(1)(A). The 

violation exists even though [the union] could not require the Company to 

discharge [the employee]. The Board has held that the threat is coercive “because 

it was a threat of loss of employment reasonably calculated to have an effect on 

the listener without regard to the question of the Union’s ability to carry out the 

threat.” 



 26 

 

Id. at 470 (footnote omitted).  

In the decades that followed, the NLRB continued to reject similar arguments, 

determining that charging nonmembers a service fee for grievance processing was a per se 

violation of the NLRA.18  Indeed, the NLRB rejected claims similar to those made by TPOAM 

as recently as 2015, when it decided United Steel, Paper and Forestry, Rubber, Manufacturing, 

Energy, Allied Industrial and Service Workers International Union, Local 1192 AFL-CIO, CLC 

(Buckeye Florida Corporation, A Subsidiary of Buckeye Technologies, Inc and Georgia Pacific, 

LLC) and Jimmy Ray Williams, 362 NLRB 1649 (2015). The NLRB stated: 

  The Union contends its policy Applicable Board law is well settled and 

unambiguous in this case. This matter arose in the State of Florida, a “right to 

work” state, and the collective-bargaining agreement between the Union and the 

employer contains no union-security clause. The Union, via its Fair Share Policy 

charges nonmember employees covered by the collective-bargaining agreement a 

fee for processing a grievance. Under these circumstances and current Board 

precedent, this Fair Share Policy violates Section 8(b)(1)(A) of the Act. 

Moreover, the Union’s defenses are without merit. The Union contends its 

policy does not coerce employees in the exercise of their Section 7 rights because 

it does not make payment of the fee a condition of employment. However, in none 

of the cases in which the Board has addressed this issue did the policy make 

payment of the grievance processing fee a condition of employment. Rather the 

Board looked to whether the policy coerced the employee in his or her right to 

refrain from joining the union. In each and every case, the Board held that such 

policies do so. 

Id. at 1652 (emphasis added). The NLRB further rejected other arguments identical to those 

raised by TPOAM: 

                                                 
18 See, e.g., Columbus Area Local, Am Postal Workers Union, AFL-CIO (US Postal Serv and 

Jesse F Williams), 277 NLRB 541 (Nov 19, 1985) (applying Hughes in similar circumstances 

and reaching the same conclusion), Furniture Workers Div, Loc 282, Int’l Union of Elec, Elec, 

Salaried, Mach and Furniture Workers, AFL-CIO (the Davis Co) and Everlena C Yarbrough, 

291 NLRB 182 (1988) (same). 
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The Union appears to attach significance to its contention an employee 

can pursue a grievance without the assistance of the Union. However, there is no 

evidence of this practice occurring during any relevant time period. Furthermore, 

the Union concedes even if an employee could proceed without the Union through 

some steps, a grievance cannot be successfully pursued beyond the third step 

without the consent of the International. Therefore . . . this contention lacks merit. 

The Union also relies on a decision by the Supreme Court of the State of 

Nevada finding valid a similar policy promulgated by a union representing certain 

State Government employees citing [Cone]. . . . [The Cone court] considered the 

[NLRB] precedent cited herein interpreting these similar provisions and rejected 

it, disagreeing with the [NLRB]’s holding because it leads to, in the court’s 

opinion, an “inequitable” result. The [NLRB] was well aware of these equitable 

concerns when, interpreting the Act, it reached its contrary conclusion. Therefore, 

. . . the Union’s reliance on the Nevada Supreme Court’s holding in Cone 

misplaced. 

Id. at 1653 (citations omitted). 

 In short, the arguments being advanced by TPOAM are not novel. Rather, the same or 

similar arguments have been presented to and rejected by the NLRB for at least sixty-nine years. 

This Court should not now disregard that precedent absent a legislative change. 

 Thus, the Court of Appeals, MERC, and the Administrative Law Judge all correctly 

recognized that grievance fees to nonmembers are banned under PERA. 

D. TPOAM’s Arguments in Favor of Holding Fees for Nonmembers are 

Currently Permitted by PERA are Unpersuasive 

TPOAM makes three arguments in favor of imposing grievance fees on nonmembers: (1) 

Janus specifically endorsed such arrangements and that should supersede any NLRA decisions to 

the contrary; (2) Janus give unions a First Amendment right not to associate with nonmembers; 

and (3) under MCL 423.210(2)(a) grievances are an internal matter and therefore otherwise 

exempt from PERA. These arguments will be addressed in turn. 
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1. The Relevant Language of Janus Demonstrates that Pay-for-

Services Provisions in State Statutes may be Constitutionally 

Permissible, not that such Provisions are Constitutionally 

Required 

 The union’s first claim related to Janus rests largely on a single portion of that case, 

which suggests that payment for grievance processing could be constitutionally permissible in 

certain circumstances. Janus specifically discussed this pay-for-grievance arrangement as being 

one less-burdensome approach on an employee’s First Amendment associational freedoms as 

compared to agency fees. Janus, 138 SCt at 2468-69. The Supreme Court then proceeded to 

highlight a specific California statute which required nonmembers who were religious objectors 

to pay for grievance representation as an example of this approach in action. Id. at 2469 n 6. 

Thus, this portion of Janus appears to acknowledge that a statute like California’s would be 

constitutionally permissible, while nevertheless finding that the First Amendment did not permit 

the compulsory payment of agency fees by nonmembers.  

Again, in Smigel, this Court made it clear that positive legislative authorization is 

required before fees can be charged to nonmembers. This is in line with what the Supreme Court 

was discussing in Janus when it cited the California statute. The Michigan Legislature’s 

treatment of PERA, however, suggests it has chosen not to exercise this discretion. 

PERA has been amended several times following the passage of right-to-work. 

Amending acts include 2014 PA 322 (amending § 15b), 2014 PA 323 (amending § 15), 2014 PA 

414 (amending §§ 1, 9, 10, and 15) and 2016 PA 194. None of the provisions amended by these 

acts are directly germane to the questions presented in this case. But, they reflect the fact that the 

Legislature had multiple opportunities to amend the relevant portions of §§ 9 and 10 of PERA 

following the adoption of right to work, but chose not to. Thus, unlike in 1973 PA 25, the 
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Legislature has repeatedly failed to adopt express language permitting pay-for-services 

provisions, so as to reach the same result as in Nevada. 

 Here, as noted above, the pay-for services provision at issue was adopted solely by the 

union’s executive board. App pp 40-44. No legislation has been passed in Michigan which would 

alter PERA to allow for pay-for-services provisions. Unless the Michigan Legislature adopts a 

statute authorizing unions to charge nonmembers for representation in grievance proceedings, no 

such charges may be permitted. 

 TPOAM disagrees and cites MCL 423.120(c)(3) as positive legislative authorization. In 

its application, TPOAM states: “Section 10(c)(3) of PERA allows charging of fees for services 

requested, provided it is not ‘required as a condition of obtaining or continuing public 

employment.’” Application for Leave at 7; see also id. at 7-12; and TPOAM Supplemental Brief 

at 25-27. 

 The union’s basic argument is that as long as a fee request is not a condition of obtaining 

or continuing public employment, it can be made. TPOAM therefore seeks to use this statutory 

provision to allow it to charge for grievances, which it contends is not related to obtaining or 

continuing employment. 

 This is wrong for two reasons. First, TPOAM only discusses grievance fees in its 

analysis, but MCL 423.210(3)(c) came about in December 2012 and took effect in March of 

2013 – a touch over five years before Janus. If TPOAM is correct, then during that 

approximately five-year time period, public-sector unions (not exempted by MCL 423.210(4)) 

would have been able to charge agency fees to any nonmember as long as they did not have a 
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termination clause for nonpayment in their respective collective-bargaining agreements.19 Thus, 

employees could have been civilly liable for any costs the public-sector unions sought to impose 

for providing collective-bargaining services; they just could not have been fired for refusing to 

pay them. That is not what occurred, nor was it the Legislature’s intent. Remember, 2012 PA 349 

struck the positive authorizations for agency fees that had been located in 1973 PA 25’s §§ 10(c) 

and 10(2). The Legislature was not merely trying to prevent people from being fired for not 

paying agency fees – it was attempting to end agency fees altogether.20 

 This leads to TPOAM’s second error. While this Court has exclusively asked the parties 

about § 10(2)(a), § 10(3)(c) can also support a holding in Renner’s favor. This case is about the 

grievance process, and the disciplinary process in this case (and perhaps in almost every case) 

could eventually lead to employee dismissal. That makes the entire grievance and disciplinary 

process within the meaning “continuing public employment” and therefore not something for 

which fees can be charged. 

 Thus, TPOAM is mistaken – § 10(c)(3) is not a positive grant that can justify fees for 

grievances. Michigan has not specifically authorized grievance fees, and under Smigel and Janus 

such fees are inappropriate unless and until it does. 

2. The United States Supreme Court has Already 

Determined That Requiring a Union to Process 

Grievances on Behalf of Non-paying Nonmembers does 

                                                 

19 As noted above, as a matter of constitutional law, Janus prohibited charging agency fees to 

any public sector employees (including police and fire in Michigan despite MCL 423.210(4)) as 

of June 27, 2018. 
20 Michigan would not have made international and national news and the Lansing Capitol would 

not have been the site of vociferous protests had the Legislature merely been changing the 

enforcement mechanism of agency fees. It was the ending of these agency fees that made this 

legislation so significant. 
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not Violate a Union’s First Amendment Right to 

Freedom of Association 

Citing Janus, TPOAM attempts to relitigate arguments about the First Amendment and 

forced association that were rejected decades ago by the United States Supreme Court.21 The 

core of TPOAM’s argument relies on its First Amendment right to “eschew association for 

expressive purposes.” TPOAM’s Application for Leave to Appeal, p. 39. quoting Janus, 138 SCt 

2463. These arguments must fail, as they have been expressly addressed and rejected by the 

United States Supreme Court.  

TPOAM makes arguments substantially similar to those advanced by labor unions in 

challenging right-to-work laws shortly after the adoption of Taft Hartley in 1947. Parallel 

challenges arose to right-to-work laws in American Federation of Labor v American Sash Co, 

335 US 538 (1949) and Lincoln Federal Labor Union v Northwestern Iron and Metal Company 

et al, 335 US 525 (1949). In Lincoln Federal, both North Carolina and Nebraska had adopted 

laws which provided that no person was to be denied an opportunity to obtain or retain 

employment based on union membership. Lincoln Federal, 335 US at 527-28. The unions 

challenged these laws on the grounds they violated their First Amendment rights to freedom of 

speech, assembly, and petition.  

In evaluating the matter, the Supreme Court rejected the contention that a union’s desire 

that nonmembers and members not be forced to work alongside each other was “indispensable to 

                                                 
21 Further, TPOAM recasts as a First Amendment claim previously rejected union arguments that 

providing service to nonmembers without charging fees is “tantamount…to involuntary 

servitude.” TPOAM’s Application for Leave to Appeal, p. 39. These prior arguments cited the 

Thirteenth Amendment rather than the First Amendment and were rejected by the courts that had 

considered them. See, e.g., Zoeller v Sweeney, 19 NE 3d 749 (Ind 2014) (challenging Indiana’s 

right-to-work law on the grounds it required services be provided without payment); and 

Sweeney v Daniels, No 2:12-CV-81, 2012 WL 13054830 (US Dist Ct N Dist Ind) (2012) 

(challenging same under the Thirteenth Amendment).   
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the right of self-organization and the association of workers into unions.” Id. (internal quotations 

omitted). The Court stated: 

Justification for such an expansive construction of the right to speak, 

assemble and petition is then rested in part on appellants’ assertion ‘that the right 

to work as a non-unionist is in no way equivalent to or the parallel of the right to 

work as a union member; that there exists no constitutional right to work as a non-

unionist on the one hand while the right to maintain employment free from 

discrimination because of union membership is constitutionally protected.’ Cf. 

Wallace Corporation v. National Labor Relations Board, 323 U.S. 248. 

We deem it unnecessary to elaborate the numerous reasons for our 

rejection of this contention of appellants. Nor need we appraise or analyze with 

particularity the rather startling ideas suggested to support some of the premises 

on which appellants’ conclusions rest. There cannot be wrung from a 

constitutional right of workers to assemble to discuss improvement of their own 

working standards, a further constitutional right to drive from remunerative 

employment all other persons who will not or can not, participate in union 

assemblies. 

 

Id. at 530-31 (errors original) (cleaned up) (emphasis added). 

 

The Lincoln Federal Court concluded by explicitly rejecting the idea that constitutional 

requirements could prevent a state from adopting legislation designed to protect nonmembers, 

stating: “Just as we have held that the due process clause erects no obstacle to block legislative 

protection of union members, we now hold that legislative protection can be afforded non-union 

workers.” Id. at 537.  

The Court reached a similar conclusion in American Sash, when considering Arizona’s 

right-to-work constitutional amendment. American Sash, 335 US 538 (1949). The Arizona 

amendment differed from the laws at issue in Lincoln Federal in that it provided protections 

against discrimination for nonmembers, but not for members of a union. Id. at 540. The Court 

nevertheless upheld it, recognizing a legislative prerogative with respect to public-sector labor 

law:  

In National Labor Relations Board v. Jones & Laughlin Steel Corp., 301 

U.S. 1, this Court considered a challenge to the National Labor Relations Act on 
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the ground that it applied restraints against employers but did not apply similar 

restraints against wrongful conduct by employees. We there pointed out, 301 U.S. 

at page 46, the general rule that ‘legislative authority, exerted within its proper 

field, need not embrace all the evils within its reach.’ And concerning state laws 

we have said that the existence of evils against which the law should afford 

protection and the relative need of different groups for that protection ‘is a matter 

for the legislative judgment.’ West Coast Hotel Co. v. Parrish, 300 U.S. 379, 400. 

We cannot say that the Arizona amendment has denied appellants equal 

protection of the laws. 

 

Id. at 541-42 (cleaned up). In short, in both Lincoln Federal and American Sash, the Supreme 

Court recognized that state laws which provide right-to-work protections for nonmembers did 

not run afoul of a union’s First Amendment rights.  

The Supreme Court has consistently recognized that a union’s exercise of First 

Amendment rights on behalf of its members can be restricted by states’ public-sector bargaining 

statutes. In Smith v Arkansas State Highway Employees, Local 1315, 441 US 463 (1979), a union 

challenged a state law requiring employees to submit a written complaint directly to an 

employer. Id. at 463. The union alleged this requirement violated its First Amendment rights by 

preventing it from submitting grievances on its members behalf. Id. The Court rejected this 

argument, noting that even if this requirement impaired the union’s First Amendment rights, it 

was nevertheless constitutional: 

In the case before us, there is no claim that the Highway Commission has 

prohibited its employees from joining together in a union, or from persuading 

others to do so, or from advocating any particular ideas. There is, in short, no 

claim of retaliation or discrimination proscribed by the First Amendment. Rather, 

the complaint of the union and its members is simply that the Commission refuses 

to consider or act upon grievances when filed by the union rather than by the 

employee directly. 

Were public employers such as the Commission subject to the same labor 

laws applicable to private employers, this refusal might well constitute an unfair 

labor practice. We may assume that it would and, further, that it tends to impair or 

undermine—if only slightly—the effectiveness of the union in representing the 

economic interests of its members.  

But this type of “impairment” is not one that the Constitution prohibits. 

Far from taking steps to prohibit or discourage union membership or association, 
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all that the Commission has done in its challenged conduct is simply to ignore the 

union. That it is free to do. 

 

Id. at 464-66 (internal citation omitted).  

 

More recently, the Supreme Court addressed the interaction between the First 

Amendment and public-sector collective bargaining in Davenport v Washington Education 

Association 551 US 177 (2007). In that case, a union challenged a state law requiring a 

nonmember’s authorization before any portion of his or her dues could be used for election-

related purposes. Id. Nonmembers brought suit against the union, claiming that their dues had 

been used for this purpose without proper authorization. Id. In analyzing the state law at issue, 

the Supreme Court noted that the state had considerably more discretion to restrict the use of 

agency fees than it had exercised: 

As applied to agency-shop agreements with public-sector unions like 

respondent, § 760 is simply a condition on the union’s exercise of this 

extraordinary power, prohibiting expenditure of a nonmember’s agency fees for 

election-related purposes unless the nonmember affirmatively consents. The notion 

that this modest limitation upon an extraordinary benefit violates the First 

Amendment is, to say the least, counterintuitive. Respondent concedes that 

Washington could have gone much further, restricting public-sector agency fees to 

the portion of union dues devoted to collective bargaining. See Brief for 

Respondent 46–47. Indeed, it is uncontested that it would be constitutional for 

Washington to eliminate agency fees entirely. See id., at 46 (citing Lincoln Fed. 

Labor Union v. Northwestern Iron & Metal Co., 335 U.S. 525 (1949)). For the 

reasons that follow, we conclude that the far less restrictive limitation the voters of 

Washington placed on respondent’s authorization to exact money from government 

employees is of no greater constitutional concern. 

 

Id. at 184 (emphasis added) (cleaned up). The Court noted that “unions have no constitutional 

entitlement to the fees of nonmember-employees,” concluding that the state restriction on 

spending did not violate the Constitution, given state’s broad discretion to regulate public-sector 

labor law. Id. at 185, 191-92. 
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Even if TPOAM could demonstrate an infringement of it First Amendment rights to 

associate, such an infringement has been recognized as constitutionally permissible as noted in 

cases like Lincoln Federal and American Sash. There, as here, the unions claimed it was 

improper for the state to force them to associate with nonmembers who did not provide financial 

support the union. For seventy-five years it has been clear that this associational argument was 

insufficient to defeat right-to-work laws, it fairs no better in seeking to constitutionalize 

grievance-fee payments from nonmembers. 

3. Grievance Fees to Nonmembers are not Internal Union 

Matters Otherwise Outside the Ambit of PERA’s § 

10(2)(a) 

While PERA does allow a union “to prescribe its own rules with respect to the 

acquisition or retention of membership” both a plain language reading of PERA and 

longstanding precedent demonstrate that pay-for-services provisions are well beyond the scope 

of this protection. 

As a primary matter, the nonmember grievance fees are charged to nonmembers. To the 

extent that such fees are meant to incentivize nonmembers to become members, TPOAM would 

violate the no-coercion language of PERA’s § 10(2)(a).  

Both the NLRA and PERA contain carve outs for internal matters related to membership. 

Both statutes provide that a union rules relating to the “acquisition or retention of membership” 

do not constitute illegal restraint or coercion of employee rights. Compare MCL 423.210(2)(a) 

with 29 USC 158(b)(1)(A). The language of both statutes is nearly identical. Thus, the meaning 

of the words “acquisition or retention” are key.  

 As stated above, Michigan courts generally rely on federal interpretations of the NLRA 

for guidance when the language of PERA and the NLRA is analogous. The Supreme Court has 
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addressed the meaning of “acquisition or retention” under the NLRA in Pattern Makers’ League 

of North America v National Labor Relations Board, 473 US 95, 109 (1985), stating:  

Petitioners first argue that the proviso to § 8(b)(1)(A) [of the NLRA] 

expressly allows unions to place restrictions on the right to resign…Petitioners 

contend that because [an internal union rule] places restrictions on the right to 

withdraw from the union, it is a “rul[e] with respect to the … retention of 

membership within the meaning of the proviso.” 

Neither the Board nor this Court has ever interpreted the proviso as 

allowing unions to make rules restricting the right to resign. Rather, the Court has 

assumed that “rules with respect to the retention of membership” are those that 

provide for the expulsion of employees from the union.  

 

Id. (emphasis original). Such an understanding is consistent with dictionary definitions of the 

relevant terms. Cambridge Dictionary defines “acquisition” as “the process of getting 

something” or “the act of obtaining or beginning to have something, or something obtained.”22 It 

defines “retention” as “the ability to keep or continue having something” or “the continued use, 

existence, or possession of something or someone.” Id.23 Taken together, the terms “acquisition 

and retention” clearly relate to the unions process for admitting or terminating memberships of 

those who they represent.  

 Here, however, the relevant union rule is not related to either of these aims. Instead, that 

rule attempts to redefine the scope of the union’s legal obligations to represent nonmembers by 

creating two artificial and extra-legal categories of representation: collective representation and 

direct representation. App pp 40-44, see also Application for Leave at 1, n 2. The union further 

reads “membership” in 10(2)(a) of PERA to mean having any relationship to the union itself. 

This reading of PERA is not just well-beyond the text of PERA itself, but it is contrary to all 

Michigan precedent speaking to the issue.  

                                                 
22Available at: https://dictionary.cambridge.org/us/dictionary/english/acquisition.  

23Available at: https://dictionary.cambridge.org/us/dictionary/english/retention.  

https://dictionary.cambridge.org/us/dictionary/english/acquisition
https://dictionary.cambridge.org/us/dictionary/english/retention
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MERC opinions have held that matters even more directly related to the acquisition and 

retention of membership then grievance fees or agency fees are outside the protections of MCL 

423.210(2)(a). MERC has repeatedly determined that internal union rules requiring employees to 

resign membership solely within a “window”24 improperly restrains employees in their right to 

refuse to associate with a union. See, e.g., Saginaw Ed Ass’n and Eady-Miskiewicz, 319 Mich 

App 422, 459 (2017). MERC reached a similar conclusion in West Branch-Rose City Education 

Association and Frank Dame, 17 MPER 25 (2005), where MERC held that even the collection 

of agency fees was not a purely internal union matter. In each of these decisions, a union’s 

ability to regulate its membership, either through the terms of when a member could resign, or 

through the collection of then-mandatory fees, was found to be beyond a merely internal rule. To 

hold that the grievance process, a matter directly relating to the entirety of the collective-

bargaining agreement, is somehow a purely internal union matter, would constitute a significant 

divergence from past NLRA and PERA decisions. 

4. As to the First Question Presented by this Court, None 

of the Union’s Arguments are Persuasive 

As noted above, Michigan’s Legislature must affirmatively allow fees to be charged to 

nonmembers and has not done so. Nothing in Janus created a new forced associational right. Just 

as public-sector unions have had to tolerate and work with nonmembers in right-to-work states 

for decades preceding Janus, they now have to continue doing so even where nonmembers do 

not pay grievance fees. Janus changed nothing in regard to this First Amendment forced-

association claim. Finally, the union’s attempt to inoculate its illegal grievance fees as a purely 

internal matter fails. 

                                                 
24 For example, a window could be limiting resignations to one month a year or perhaps a 

particular ten-day period within that year. 
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II. On this Court’s Second Question, the Court of Appeals Properly held MCL 423.211 

did not allow Renner to Pursue an Individual Grievance 

An individual’s right to pursue a grievance under MCL 423.211 does not relieve TPOAM 

of its obligation to represent nonmembers who do not pay for grievance services. 

1. Enactment of NLRA § 9 (29 USC § 159) predating PERA 

a. Wagner Act 

This language related to pursuit of individual grievances originated in § 9(a) of the 

Wagner Act. This section originally stated: 

Representatives designated or selected for the purposes of collective bargaining 

by the majority of the employees in a unit appropriate for such purposes, shall be 

the exclusive representatives of all the employees in such unit for the purposes of 

collective bargaining in respect to rates of pay, wages, hours of employment, or 

other conditions of employment: Provided, That any individual employee or 

group of employees shall have the right at any time to present grievances to their 

employer. 

 

This language was later changed in light of the NLRB’s decision in Hughes Tool Company and 

United Steelworkers of America Locals Numbers 1742 and 2457, CIO, 56 NLRB 981 (1944), in 

which the NLRB determined the presence of the union was necessary for the adjustment of any 

grievance.25 This included any grievance brought by an individual employee under § 9(a), even 

absent an established grievance procedure requiring the union’s presence. Id.  

1. Taft-Hartley  

Section 9(a) was later amended by the Taft-Hartley Act, which added the following to the 

end of that section:  

                                                 
25 This holding was later modified to only require the union’s presence when resolving the 

grievance would involve collective bargaining or the interpretation of existing collective 

bargaining provisions. See Hughes Tool Co v NLRB, 147 F2d 69, 72-73 (5th Cir 1945). 

Nevertheless, both the NLRB and Circuit Court decisions appear to have been the catalyst for the 

amendments to § 9(a) within Taft-Hartley.  
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and to have such grievances adjusted, without the intervention of the bargaining 

representative, as long as the adjustment is not inconsistent with the terms of a 

collective-bargaining contract or agreement then in effect: Provided further, That 

the bargaining representative has been given opportunity to be present at such 

adjustment.  

 

29 USC 159(a). Thus, Taft-Hartley amended § 9(a) of the NLRA to make explicit that an 

individual-grievance adjustment must be consistent with the terms of the relevant collective-

bargaining agreement, and that the union is permitted to be present at any individual-grievance 

hearing. 

2. Passage of PERA in 1965 Creates MCL 423.211 

 MCL 423.211 was enacted as part of 1965 PA 379 and has not been amended since.  It is 

nearly identical in language to 29 USC 159, and there is no substantive legal distinction between 

them.26 As previously discussed, where the language of PERA and the NLRA is analogous, 

PERA is to be interpreted consistently with federal law. See Section I(c)(1) supra.  

The issue of whether the NLRA permits a union to charge nonmembers fees for 

grievance processing has been settled law for sixty-nine years. This question was squarely 

addressed in Hughes Tool Company and Independent Metal Workers Union, Locals 1 and 2, 104 

                                                 
26 MCL 423.211 reads:  

Representatives designated or selected for purposes of collective 

bargaining by the majority of the public employees in a unit appropriate for such 

purposes, shall be the exclusive representatives of all the public employees in 

such unit for the purposes of collective bargaining in respect to rates of pay, 

wages, hours of employment or other conditions of employment, and shall be so 

recognized by the public employer: Provided, That any individual employee at 

any time may present grievances to his employer and have the grievances 

adjusted, without intervention of the bargaining representative, if the adjustment 

is not inconsistent with the terms of a collective bargaining contract or agreement 

then in effect, provided that the bargaining representative has been given 

opportunity to be present at such adjustment. 
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NLRB 318 (1953), in which the NLRB determined levying charges for nonmember grievances 

was impermissible. In addressing the issue, the NLRB stated: 

Despite the fact that the statute, by force of these provisos in Section 9 (a), 

grants the certified representative less than an exclusive position in the handling 

of grievances, we do not consider that the certified union’s responsibility 

concerning those grievances on which its aid is requested has been lessened. It is 

clear that Congress, in amending the section, was concerned with the dual 

problem of an individual employee’s right to choose to process a grievance 

without interference by the representative and the representative’s interest in 

preserving intact the terms and conditions of its contract and its right to bargain 

about such terms. This is a distinctly different matter from that of the 

representative’s responsibility insofar as those grievances which are tendered it by 

the voluntary act of the employee. We, accordingly, find that the amended Section 

9 (a) still gives rise to a duty by labor organizations, as the exclusive 

representative in grievance proceedings (other than those processed through 

preference by the individual himself), impartially and without discrimination to 

accept and process all grievances placed in its hands by the employees it 

represents. 

The question thus finally becomes whether or not the grievance and 

arbitration fees charged herein are in conflict with that duty to represent 

employees in grievance proceedings without discrimination. We find the answer 

to be in the affirmative. 

 

Id. at 327 (footnote omitted emphasis in original). 

Subsequent challenges at the federal level to nonmember grievance fees have transitioned 

away from analyzing § 9 of the NLRA, instead reaching the conclusion that charging non-

members fees for grievances violates §§ 7 and 8. See generally, Section I(c)(2), supra.   

Neither Michigan courts nor MERC appears to have squarely addressed the application of 

PERA’s analogous language in § 11. But, the most authoritative statement of Michigan law on 

this issue is that the right for an employee to pursue an individual grievance is a limited one. In 

Mellon v Board of Education of Fitzgerald Public Schools, 22 Mich App 218, 221-22  (1970), 

the Court of Appeals held that while an employee’s § 11 rights under PERA permitted him to 

submit a grievance without union involvement, nothing compelled his employer to process that 

grievance. Id. Instead, it was the employer’s prerogative to choose whether to deal with the 
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employee, or to apply the procedures that had been negotiated in the collective-bargaining 

agreement. Id.27 

Subsequent MERC decisions are consistent with this position. See Shelby Twp, Pub Emp 

and Police Officers Ass’n of Michigan and Matthew Stachowicz, 28 MPER 77 (2015). This 

presents a unique problem, however, as it largely prevents employees from being able to 

challenge grievance determinations. Lowe, 389 Mich at 148-49, makes clear that exhausting the 

collectively bargained grievance process is a prerequisite to an employee’s ability to bring an 

action against his employer. Here, TPOAM has the exclusive right to process grievances under 

the terms of the collective-bargaining agreement. App at p 86. The county processed Renner’s 

grievance, even though it believed it had been filed under the improper policy. Id. at 116. Renner 

thus is left with no recourse; either he is forced to abandon his grievance or pay whatever 

grievance processing fee TPOAM sees fit to charge so that he can go through the collectively 

bargained process and thereby preserve his right to bring suit.  

This Court has already seen the practical pitfalls in this approach when deciding 

Demings. In that case, this Court recognized that while § 11 of PERA provides for the possibility 

of individualized grievances, that protection is largely illusory, stating: “Nevertheless, unions 

typically assert in collective bargaining agreements the exclusive power in the grievance realm. 

Thus, the argument continues, this power of the unions to control the grievance procedure 

derives not from any statute, but from the collective agreement.” Id. at 85. Thus, even to the 

extent that this Court finds MCL 423.211 could provide an employee with an individual 

                                                 
27 In so doing, the Court of Appeals recognized that this standard was equally applicable at 

federal law. Mellon, 22 Mich App at 222 (citing Broniman v Great Atl & Pac Tea Co, 353 F2d 

559 (6th Cir 1965 (additional citations omitted)). 
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grievance remedy, such a remedy would be inapplicable whenever the terms of a collective-

bargaining agreement give a union with control over the grievance process. 

This Court should recognize, as have the federal courts analyzing the issue in the context 

of the NLRA, that such an arrangement is inherently coercive, and violates an employee’s § 9 

rights under PERA. Given the nearly identical language of MCL 231.111 and 29 USC 159(a), 

such a holding would promote the continued harmony between Michigan and federal labor law, 

while simultaneously protecting the rights of employees who are bound by the terms of a 

collective bargaining agreement negotiated by a union with which they do not wish to associate. 

RELIEF REQUESTED 

For the reasons stated above, this Court should deny further leave to appeal in the matter. 

If this Court were to decide the issue in lieu of argument, it should affirm the decision of the 

Court of Appeals. 

 

 

Respectfully Submitted, 

 

 

 

_/s/ Patrick J. Wright    

Patrick J. Wright (P54052) 

Stephen A. Delie (P80209) 

Attorney for Amicus Curiae 

Mackinac Center for Public Policy 
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A roll call of its members on any question shall be entered on the journal at the request 
of any member. It shall provide the manner of nominating the candidates for the first 
elective officers provided in the proposed charler. It shall fix the date of the first city 
election, and do and provide all other things necessary for making such nominations and 
holding such election. Such election may be held at a special election or on the same date 
as a general election. It ,shall publish such proposed charter in l or more newspapers 
published in said proposed city, at least once, not less than 2 weeks and not more than 4 
weeks preceding said election, together with a notice of said election, and that on the date 
fixed therefor the question of adopting such proposed charter will be voted on, and that 
the elective officers provided for therein will be elected on the same date. Notice of such 
election shall also be posted in at least JO public places within the proposed city not less 
than 10 days prior to such election. Said commission shall provide for l or more polling 
places for said election, and give like notice of their location, and shall appoint the jnspec
tors of said election, and a canvassing board of 3 electors to canvass the votes at such 
election. 

This act is ordered to take immediate effect. 
Approved July 23, 1965. 

[No. 379.J 

AN ACT to amend the title and sections 1, 3, 6 and 7 of Act No. 336 of the Public 
Acts of 1947, entitled ccAn act to prohibit strikes by certain public employees; to provide 
certain disciplinary action with respect thereto; to provide for the mediation of grievances; 
and to prescribe penalties for the violation of the provisions of this act," being sections 
423.201, 423.203, 423.206 and 423.207 of the Compiled Laws of 1948; and to add 8 new 
sections to stand as sections 9 to 16·; and to repeal certain acts and parts of acts. 

The People of the State of Michigan enact: 

Title and sections amended and added. 

Section 1. The title and sections 1, 3, 6 and 7 of Act No. 336 of the Public Acts of 
1947, being sections 423.201, 423.203, 423,206 and 423.207 of the Compiled Laws of 1948, 
are hereby amended and S new sections are added to stand as sections 9 to 16, the amended 
tiUe and amended and added sections to read as follows : 

TITLE 

An act to prohibit strikes by certain public employees; to provide review from dis
ciplinary action with respect thereto; to provide for the mediation of grievances and the 
holding of elections; to declare and protect the rights and privileges of public employees; 
and to prescribe means of enforcement and penalties for the violation of the provisions 
of this act. 

423.201 Strike defined; rights of public employees. [M.S,A. 17.455(1)] 

Sec. l. As used in this act the word "strikett shall mean the concerted failure to 
report for duty, the wilful absence from one's position, the stoppage of work, or the 
abstinence in whole or in part from the full, faithful and proper performance of the duties 
of employment, for the purpose of inducing, influencing or coercing a change in the condi
tions, or compensation, or the rights,.privileges or obligations of employment. Nothing con
tained in this a.ct shall be construed to limit, impair or affect the right of any public 
employee to the expression or communication of a view, grievance, complaint or opinion 
on any matter related to the conditions or compensation of public employment -or their 
betterment, so long as the same is not designed to and does not interfere with the full, 
faithful and proper performance of the duties of employment. 
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423.2()3 Public employee ; persons in authority approving or consenting to 
strike prohibited; participating in submittal of grievance. [M.S.A. 17.455(3)] 
Sec. 3. No person exercising any authority, supervision or direction over any public 

employee shall have the power to authorize, ap{)rove or consent to a strike by public 
employees, and such person shall not authorize, approve or consent to such strike, nor 
shall any such person discharge or cause any public employee to be discharged or separated 
from his or her· employment because of participation in the submission of a grievance in 
accordance with the provisions of section 7. 

423.206 Public employee; conduct deemed strike; proceeding to determine vio
lation of act; time; decision, review. [M.S.A. 17.4S5(6)] 
Sec. 6. Notwitbst11,nding the provisions of any other law, any person holding such a 

position who, by concerted action with others, and without the lawful approval of his 
superior, wilfully absents himself from his position, or abstains in whole or in part from the 
full, faithful and proper performance of his duties for the purpose of inducing, influencing 
or coercing a change in the conditions or compensation, or the rights, privileges or obliga
tions of employ·ment shall be deemed to be on stril.<e bqt the person, upon request, · shall 
be entitJed to a detemiination as to whether he did violate the provisions· of this act. The 
ret1nest shall be filed in writing, with the officer or body having power to remove or 
discipline such employee, within 10 days after regl!iar compens;1tion of such employee hqs 
ceasecl or other discipline hii.s been imposed. In the event of s1,1ch request the officer 
or body shall within 10 days commence a proceecting for the determil'lation of whether the 
provisions of this act hiwe been violated by the public employee, in accordance with the 
law and re~ula.tio11s appropriate to a procee<ling to remove the p1,1blic employee. The pro
ceedin$s sbil!l be qn,;lertl\ken without unnecessary delay. The cler;ision of th~ prQceec;ling 
shaU l,ie maqe within 10 days. lf the employee involvc:d is held to have violated this law 
and his employm~t terminated or other discipline impose9, he shall have the right of review 
to the circuit co\lrt having jurisdiction of the parties, within 30 days from such decision, 
for determination whether such decision is :;upported by competent, material and sub
stantial evidence on the whole record. 

423.207 Mediation of grievances; petition, signing, filing; labor mediation 
board, powers and duties. [M.S.A. 17.455(7)] 
Sec. 7. Up1>n the request of. the collective bargaining representative defined in section 

11, or if no representative has been designated or selected, uppn the request of a majority 
of any giveq. group · of public employees evidenced by a petition signed by said majority 
and deliv!;red to the labor mediation board, or upon request of any public employer of 
such employees, it shall be the cluty of the labor media tion board to forthwith mediate 
the grievan~es set forth in said petition or notice, and for the purposes of mediating such 
grievances, tlie labor mediation board sha\l exercise the powers and authority conferred upon 
said board by s~ctjons 10 and 11 of Act No. 176 of the Public Acts of 1939. 

423,209 Pµblh; ~mployees forming or joining l~bor org-,nizationa; collective 
bargaining. [M.S.A. 17.455(9)] 
S~c. 9. It sh!ill ~e lawful for public employees to organi~ together or to {()rm, join or 

assist in la}?or organizati9ns, to engage in lawful concerted activities for the purpose of col
l~ctive negotiation or bargaining or other m'\lt'\lal aid and prote~tion, or to negoti11te or 
bargain collectively with their public employers through representatives of th~ir own free 
choice. · 

423.210 Interfer~nc~, coercion or discrimination by employer; refus;tl to bargain 
collectively. [M.S.A. 17.455(10)] 
Sec. 10. It shall be unlawful for a public employer or an officer or agent of a public 

employer (a) to interfere with, restrain or coerce public employees in the exercise of their 
rights guaranteed in section 9; (b) to initiate, create, dominate, contribute to or interfere 
with the formation or administration of any labor organization: Provided, That a public 
employer shall not be prohibited from permitting employees to confer with it during work-
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ing hours without loss of time or pay; (c) to discriminate in regard to hire, terms or other 
conditions of employment in order to encourage or discourage membership in a labor 
organization; {d) to discriminate against a public employee because he has given testi
mony or instituted proceedings under this act i or (e) to refuse to bargain collectively· with 
the representatives of its public employees, subject to the provisions of section 11. 

423.211 Public employees; designation of bargaining representatives; griev~ 
ances of individual employees. [M.S.A. 17.455(11)] 
Sec. 11. Representatives designated or selected for purposes of collective bargaining 

by the majority of the public employees in a unit appropriate for such purposes, shall be 
the exclusive representatives of all the public employees in such unit for the purposes of 
collective bargaining in respect to rates of pay, wages, hours of employment or other· con
ditions of employment, and shall be so recognized by the public employer: Provided, That 
any individual employee at any time may present grievances to his employer and have 
the grievances adjusted, without intervention of the bargaining representative, if the 
adjustment is not inconsistent with the terms of a collective bargaining contract or agree• 
ment then in effect, provided that the bargaining representative has been given opportunity 
to be present at such adjustment. 

423.212 . Petition; claim for recognition. as c91lective bargaining agent: investi
gation; hearing; election; stipulation for consent· election. [M.S.A. 
17.455(12)] 
Sec, 12. Whenever a petition shall have been filed, in accordance with such regulations 

as may be prescribed by the boa.rd: 
(a) By a public employee or group of public employees, or an individual or labor 

organization acting in their behalf, alleging ·that 30%. or more of the public employees 
within a unit cla,imed to be appropriate for such purpose wish to be reµresented for col~ 
lective bargaini~g and that their public employer declines to recognize their representative 
as the representative defined in section 11, or assert that the individual or labor organiza
tion, which has been certified or is being currently recognized by their public employer as 
the bargaining representative, is no longer a representative as defined in section .11; or 

(b) By a public employer or his reptesentative alleging that 1 or more individuals or 
labor organizations have· presen~ed to him a claim to be recognized as the representative 
defined in section 11 ; 
The board shall investigate the petition and, if it has reasonable cause to believe that a 
question of representation exists, shall provide an appropriate hearing after due notice. If 
the board finds upon the record of the hearing that such a question of representation ·exists, 
it shall direct an election by secret ballot and shall certify the results thereof. Nothing in 
this section shall be cons1rued to prohibit the waiving of hearings by stipulation for the 
purpose .of a consent election in conformity with the rules and regulations of the board. 

423.213 Decision as to bargaining unit; fire-fighting personnel. [M.S.A. 
17.455(13)] 
Sec. 13. The board shall decide in each case, in order to insure public employees the 

full benefit of their right to self-organization, to collective bargaining and otherwise to 
effectuate the policies of this act, the unit appropriate for the purposes of collective 
bargaining as provided in section 9e of Act No. 176 of the Public Acts of_ 1939: Provided, 
That in any fire department, or any department in whole or part engaged in, or having 
the responsibility of, fire fighting, no person subordinate to a fire commission, fire com~ 
missioner, safety director~ or other similar administrative agency or administrator, shall be 
deemed to be a supervisor. 

4-23.214 Elections; time of holding; eligibility and rules; effect of valid, exist-
ing collective bargaining unit. [M.S.A. 17.455(14)] . 
Sec. 14. An election shall not be directed in any bargaining· unit or any subdivision 

within which, in the preceding 12-month period, a valid election has been held. The 
board shall determine who is eligible to vote in the election and shall establish rules govern-
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ing the election. In an election involving more than 2 choices, where none of the choices 
on the baJlot receives a majority vote, a runoff election shall be conducted between the 2 
choices receiving the 2 largest numbers of valid votes cast in the election. No election shall 
1be directed in any bargaining unit or subdivision thereof where there is in force and effect 
a valid collective bargaining agreement which was not prematurely extended and which is 
of fixed duration: Provided, however1 No collective bargaining agreement shall bar an 
election upon the petition of persons not parties thereto where more than 3 years have 
elapsed since the agreement's execution or last timely renewal; whichever was later. 

423.215 Collective bargaining: duties of employer and employees' representa-
tive; subjects and limitations. [M.S.A. 17.455(15)] 
Sec, 15. A public employer shall bargain collectively with the representatives of its 

employees as defined in section 11 and is authorized to make and enter into collective 
bargaining agreements with such representatives. For the purposes of this section, to bar
gain collectively is the performance of the mutual obligation of the employer and the rep,. 
resentative of the employees to meet at reasonable times and confer in good faith with 
respect to wages, hours, and other tenns and conditions of employment, or the negotiation 
of an agreement, or any question arising thereunder, and the execution of a written con
tract, ordinance or ~solution incorpqr!(ting any agreement reached if requested by either 
party, but such o:t>ligation does not compel either. party to agree to a proposal o.r require 
the making of a concession. 

423.216 · Unfair labor practices; remedies and procedure. [M.S.A. 17.455(16)] 
Sec. 16. Violations of the provisions of section 10 shall be deemed to ·be unfair. labor 

practices remediable. by the labor mediation board in the following manner: 
(a) Whenever it is charged· that any person has engaged in or is engaging.in any such 

unfair labor practice, the board, or any agent designated by the board for such purposes, 
may issue and cause to be served upon the person a complaint stating the charges in that 
respect, arid containing I:', notice of hearing before the board or a member thereof; or before 
a designated agent, at a place therein fixed, not less than 5 days after the serving of the com· 
plaint. No complaint slµi]I issue based upon any unfair labor practice occurring more than 6 
months prior to .the filing of the charge with the board and the service of a copy thereof 
upon the person against whoan the ·charge is made, unless the person aggrieved thereby was 
prevented from filing the charge by reason of service in the armed forces, in which event 
the 6 montp period shall be computed from the day of his discharge. Any complaint may 
be amended by the member or agent conducting the hearing or the board, at any time 
prior to the issuance of an order. based thereon. · The person upon whom the complaint 
is served may fi1e an· answer to the original or amended complaint and to appear in person or 
otherwise and give testimony at the place and time fixed in the complaint. In the discre,. 
tion of the member or agent conducting the hearing or the board, .any other person may 
be allowed to igtervene jn the proceeding and to present testimony. Any proceeding shall 
be conducted in accordance with the provisions of section 5 of Act No. 197 of the Public 
Acts of 19521 .as amended, being section 24.105 of the Compiled Laws of 1948. 

(b) The testimony taken by the m!lmber, agent or the board shall be reduced to writ
ing and filed with the board. Thereafter the board upon notice may take further testimony 
or hear argument. If upon the preponderance of the testimony taken the board is of the 
opinion that any person named in the complaint has engaged in or is· engaging in the unfair 
labor practice, then it shall state its findings of fact and shal,l issue and cause to be served 
on the person an order· requiring him to cease and desist from the unfair labor practice, 
and to take such affirmative action including reinstatement of employees with or without 
back pay, as wm effectuate the policies of this act. The order- may further require the 
person to make reports from time to time showing the extent to which he has complied 
with the order. If upon the preponderance of the testimony ta.ken the board is not of 
the opinion that the person named in the complaint has engaged in or is engaging in 
the unfair· labor practice, then the board shall state its findings of fact and shall issue an 
orc;ler dismissing the .complaint. No order of the board shall· require the reinstatement of 

. .l 
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· any individual as an employee who has been suspended or discharged, or the payment to 
him of any back pay, if the individual was suspended or discharged for cause. If the evi
dence is.presented before a member of the board, or .before examiners thereof, the member, 
or examiners shall issue and ·cause to be served on the parties to the proceeding a proposed 
report, together with a recommended order, which shall be filed with the board, and if 
no exceptions are filed within 20 days after service .. thereof upon the parties, or within 
such further period as the board may authorize, Jhe recommended order shall become 
the order of the board and become effective as prescribed in the order. 

(c) Until the record in a case has been filed in a court, the board at any time, upon 
reasonable notice and in such manner as it deems proper, may modify or set aside, in 

· whole or in part, any finding or order made or issued by it. 
(d) The board may petition for the enforcement of the order and for appropriate 

temporary relief or restraining order, and shall file in the court the record in the pro~ 
ceedings. Upon the filing of the petition, the court shall cause notice thereof to be se1·ved 
upon the person, and thereupon shall have jurisdiction of the proceeding and shall grant 
such temporary or permanent relief or restraining order as it deems just and proper, 
enforcing, modifying, enforcing as so modified, or setting aside in whole or in part the 
order of the board. No objection that has not been urged before the board, its member 
or agent, shall be considered by the court, unless the failure or .neglect to urge the objec
tion is excused b·ecause of extraordinary circumstances. The findings of the board with 
respect to questions of fact if supported by competent, material and substantial evidence 
on the record considered as a whole shall be conclusive. If either party appli_es· to the 
court for leave t~ present additional evidence and shows to the satisfaction of the court 
that the additional evidence is material and that there were reasonable grounds for the 
failure to present it in the hearing before the board, its member or agent, the court may 
order the additional evidence to be taken before the board, its member or agent, and to 
be made a part of the record. The board may modify its findings as to the facts, or 
make new findings, by reason of additional evidence so taken and filed, and it shall file 
the modifying or new findings, which · findings with respect to questions of fact if sup
ported by competent, material at\d substantial evi~ence on the record considered as a 
whole shall be conclusive, and shall file its recommendations, if any, for the modification 
or setting aside of its original order. Upon the filing of the record with it the jurisdiction 
of the court shall be exclusive and its judgment and decree shall be final, except that the 
same shall be subject to review by the supreme court in accordance with the general 
court rules. 

(e) Any person aggrieved by a final order of the board granting or denying in whole 
or in part the relief sought may obtain a review of such order in the court of appeals 
by filing in the court a complaint praying that the order of the board be modified or set 
aside, with copy of the complaint filed on the board, and thereupon the aggrieved party 
shall file in the court the record in the proceeding, certified by the board. Upon the filin~ 
of the complaint, the court shall proceed in the same manner as in the case . oJ 
an application by. the board under subsection (e),. and shall grant to. the board such 
temporary relief or restrainil)g order as it deems just and proper, enforcing, modifying, 
enf<>rcing as so modified, or setting aside in whole or in part the order of the board. · The 
findings of ~he board with respect to questions c,,f fact if supported by competent, mate· 
rial and substantial evidence on the record considered as a whole shall be conclusive. 

. (f) Th~ commencement of proceedings under subsections (e) or (f) shall noti un
less specifically ordered by the ·court, operate as a. stay of the board's order. 

(g) Complaints filed under this act shall be heard expeditiously by· the court tc 
which presented, and for good cause shown shall take precedence over all . other dvi 
ma~ters except earlier matters of the same character. 

(h) The board shall. have power, upon issuance of a complaint as· provided in sub 
section (b) charging that any person has engaged in or is engaging in an unfair labor prac 
tice, to· petition any circuit court within any circuit where the.- unfair labor practice i1 
question is alleged to have occurred or where such person . resides or exercises or ma~ 
exercise its· governmental authority, Jor appropriate temporary relief or restraining order 



R
EC

EIV
ED

 by M
SC

 4/5/2022 2:45:07 PM

750 PUBLIC ACTS 1965-No. 380. . 

in ar.cordance with the general court rules, and the court shall have judsdictiol:\ lo gtaht 
to the board such temporary relief or restraining order as it deems just and l)tOl)er. 

(i) For the purpose of all _be~rings and investigations, which, in the op1hi<>h ol the · 
board, are necessary and proper for the exercise of the powers vested · ill it under this 
section, the provisions of section··· 1 t' shall be applicable; except that subpoenas may iMuc 
as provided in section 11 without .. regard to whether mediation shall have been undett!iken, 

(j) The labor relations and ~ediation functions of this act shall be sepatateiy ad. 
ministered by the board. · 

Repeals. 
- ·Section 2. Sections 4, 5 and 8 of Act No. 336 of the Public Acts of 1947, being sec. 

tions 423.204, 423.205 and 423.208 of the Compiled Laws of 1948, are repealed. 

This act is ordered to take immediate effect. 
Approved July 23, 1965. 

[No. 380.] 

AN ACT to organize the executive and administrative agencies of state governtnent; to 
establish principal departments and depai:tment heads; to define the powers and duties of 
the principal departments and their governing agents; to allocate executive and adminis
trative powers, duties, functions, and services ·among the principal departments; to provide 
for a method for the gradual implementation -of the provisions of this act and for the 
transfer of existing funds and appropriations of the principal departments herein created 
and established. 

The Peopi~ of the Stats of Michigan enact: 

CHAPTER 1. 

16.101 Executive organization act of 1965; short title. [M.S.A. 3.29(1)] 
Sec. l. This act shall be known and may be cited as the "Executive organization act 

of 1965." 

16.102 Head of department; defined. [M.S.A. 3.29(2)] 
Sec. 2. Whenever the term "head of the department" is used it shall mean the head 

of one of the principal departments created by this act. 

16.103 Types of transfers; agenc-ies not enumerated; continuation. [M.S.A. 
3.29(3)] 
Sec. 3. (a) Under this act, a type I transfer means the transferring intact of an 

existing department, board, commission or agency to a principal department established 
by this . act. When any board, commission, or other agency is transferred to a principal 
department. under a type I transfer, that board, commission or agency shall be administered 
under the supervision of that principal department. Any board, commission or other agency 
granted a type I transfer shall exercise its prescribed statutory powers, duties and functions 
of rule-niaking, licensing and registration including the prescription of rules, rates, regula
tions and standards, and adJudication independently of the head of the department. Under 
a type I transfer all budgeting, procurement and related management functions of any 
transferred board, agency or commission shall be performed under the direction and super
vision of the head of the principal department. 

-(b) Under this act, a type II transfer means transferring of an e,dsting department, 
board, commission or agency to a principal department established by this act. · Any del?llrt· 
ment, board, commission or agency assigned to a type II transfer under this act shall have 
-all its statutory authority, powers, duties and functions, records, personnel, property, unex
pended balances of appropriations, allocations or other funds, including the functions of 
budgeting. and procurement, transferred to that prindpal department. 
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- HB-4003, As Passed House, December 11, 2012HB-4003, As Passed Senate, 
December 6, 2012 

SENATE SUBSTITUTE FOR 

HOUSE BILL NO. 4003 

A bill to amend 1947 PA 336, entitled 

"An act to prohibit strikes by certain public employees; to provide 
review from disciplinary action with respect thereto; to provide 
for the mediation.of grievances and the holding of elections; to 
declare and protect the rights and privileges of public employees; 
to require certain provisions in collective bargaining agreements; 
to prescribe means of enforcement and penalties for the violation 
of the provisions of this act; and to make appropriations," 

by amending sections 1, 9, 10, 14, and 15 {MCL 423.201, 423.209, 

423.210, 423.214, and 423.215), sections 1 and 14 as amended by 

2012 PA 76, section 10 as amended by 2012 PA 53, and section 15 as 

amended by 2012 PA 45. 

THE PEOPLE OF THE STATE OF MICHIGAN' ENACT: 

Sec~ 1. {1) As used in this act: 

(a) "Bargaining represE[:!ntative 11 means a labor organization 

3 · recognized by an employer or certified by the commission as the 

4 sole and exclusive bargaining representative of certain employees 

5 of the employer. 
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l (b) 11 Commission 11 means the employment relations commission 

2 created in section 3 of 1939 PA 176, MCL 423.3. 

3 (c)_ "Intermediate school district" means ·that term as defined 

4 in section 4 of the revised school code, 1976 PA 451, MCL 380.4. 

5 - (d) "Lockout-" means the temporary withholding of work from a 

6 group of employees by mcaas of shutting down the operation of the 

7 employer in order to bring pressure upon the affected employees or 

8 the bargaining representative, or both, to accept the employer I s 

9 terms of settlement of a labor dispute. 

10 - (e) 11 Public employee" means a person holding a position by 

11 appointment or employment in the government of this state, in the 

12 government of 1 or more of the political subdivisions of this 

13 st·ate, in the public school service, in a public or special 

14 district, in the service of an authority, commission, or board, or 

15 - in any other branch of the public service, subject to the following 

16 exceptions: 

17 (i) A person employed by a private organization or entity who 

18 provides-services under a time-limited contract with this state or 

19 a political subdivision of this state or who receives a direct or 

20 - indirect government subsidy in his or her private employment is not 

21 an employee of this state or that political subdivision, and is not 

22 a public employee. This provision shall not be superseded by any 

23 interlocal agreement, memorandum of understanding, memorandum of 

24 commitment, or other document similar to these. 

25 - (ii) If, by April 9, 2 000, a public school employer that is the 

26 chief executive officer serving in a school district of the first 

27 class under part SA of the revised school code, 1976 PA 451, MCL 
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1 380.371 to 380.376, issues an order determining that it is in the 

2 best interests of the school district, then a public school 

3 ad~inistrator employed by that school district is not a public 

4 employee for purposes of this act. The exception under this 

5 subparagraph applies to public school administrators employed by 

6 that school district after the date of the order described in this 

7 subparagraph whether or not the chief executive officer remain.s in 

8 pl~ce in the school district. This exception does not prohibit the 

9 chief executive officer or board of a school district of the first 

10 class or its desi$nee from having informal meetings with public 

11 school administrators to discuss wages and working conditions. 

12 (iii) An individual serving as a graduate student research 

13 assistant or in an equivalent position and any individual whose 

14 position does not have sufficient indicia of an employer-employee 

15 relati_onship using the 20-factor test announced. by the internal 

16 revenue service of the United States department of treasury in 

17 revenue ruling 87-41, 1987-1 C.B. 296 is not a public employee 

18 entitled to representation or collective bargaining rights under 

19 this act. 

20 (f) "Public _school academy" means a public school academy or 

21 strict discipline academy organized under the revised school code, 

22 1976 PA 451, MCL 380.1 to 380.1852. 

23 (g)_ "Public school administrator" means a superintendent, 

24 assistant superintendent, chief business official, principal, or 

25 assistant princip~l employed by a school district, intermediate 

26 school district, or public school academy. 

27 (h) "Public school employer" means a public employer that is 
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1 the board of a school district, intermediate school district,. or 

2 public school academy; is the chief executive officer of a school 

3 district in which a school reform board is in place under part SA 

4 of the revised school code, 1976 PA 451, MCL 380.371 to 380.376; or 

5 is the governing board of a . joint endeavor or consortium consisting 

6 of any combination of school districts, intermediate school 

7 districts, or public school academies. 

8 {i) 11 School district 11 means that term as defined in section 6 

9 of the revised school code, 1976 PA 451, MCL 380.6, or a local act 

10 school district as defined in section 5 of the revised school code, 
-

11 1976 PA 451, MCL 380.5. 

12 (j) 11 Strike 11 means the concerted failure to report for duty, 

13 the willful absence from one's position, the stoppage of work, or 

14 the abstinence in whole or in part from the full, faithful, and 

15 proper performance of the duties of employment for the purpose of 
-

16 inducing, influencing, or coercing a change in employment 

17 conditions, compensation, or the rights, privileges, or obligations 

18 of employment. For employees of a public school employer, strike 

19 also includes an action described in this subdivision that is taken 

20 for the purpose of protesting or responding to an act alleged or 

21 determined to be an unfair labor practice committed by the public 

22 school employer. 

23 (2) This act does not limit, impair, or affect the right of a 
-

24 public employee to the expression or communication of a view, 

25 grievance, complaint, or opinion on any matter related to the 

26 conditions or compensation of public employment or their betterment 

27 as long as the expression or communication does not interfere with 
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1 the full, faithfui, and proper performance of the duties of 

2 employment. 

3 Sec. 9. (l) It shall be lawful for public employees to 

4 organi~e_PUBLIC EMPLOYEES MAY DO ANY OF THE FOLLOWING: 

5 (A) ORGANIZE together or ,t.e-form, join, or assist in labor 

6 organi.zations; . , to engage in lawful concerted activities for the 

7 purpose of collective negotiation or bargaining or other mutual aid 

8 and protection; -,-or ,t.e-negotiate or bargain collectively with 

9 their puplic employers through representatives of their own free 

10 choice. 

11 {B) REFRAIN FROM ANY OR ALL OF THE ACTIVITIES IDENTIFIED IN 

12 SUBDIVISION (A}. 

13 (2) NO PERSON SHALL BY FORCE, INTIMIDATION, OR UNLAWFUL 

14 THREATS COMPEL OR ATTEMPT TO COMPEL ANY PUBLIC EMPLOYEE TO DO ANY 

15 OF THE FOLLOWING: 

16 - (A} BECOME OR REMAIN A MEMBER OF A LABOR ORGANIZATION OR 

17 BARGAINING REPRESENTATIVE OR OTHERWISE AFFILIATE WITH OR 

18 FINANCIALLY SUPPORT A LABOR ORGANIZATION OR BARGAINING 

19 REPRESENTATIVE. 

20 (B) REFRAIN FROM ENGAGING IN EMPLOYMENT OR REFRAIN FROM 

21 - JOINING A LABOR ORGANIZATION OR BARGAINING REPRESENTATIVE OR 

22 OTHERWISE AFFILIATING WITH OR FINANCIALLY SUPPORTING A LABOR 

23 ORGANIZATION OR BARGAINING REPRESENTATIVE. 

24 (C)_PAY TO ANY CHARITABLE ORGANIZATION OR THIRD PARTY AN 

25 AMOUNT THAT IS IN LIEU OF, EQUIVALENT TO, OR ANY PORTION OF DUES, 

26 - FEES, ASSESSMENTS; OR OTHER CHARGES OR EXPENSES REQUIRED OF MEMBERS 

27 OF OR PUBLIC EMPLOYEES REPRESENTED BY A LABOR ORGANIZATION OR 
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1 BARGAINING REPRESENTATIVE. 

2 {3) A PERSON.WHO VIOLATES SUBSECTION (2) IS LIABLE FOR A CIVIL 

3 FINE OF NOT MORE THAN $500.00. A CIVIL FINE RECOVERED UNDER THIS 

4 SECTION SHALL BE SUBMITTED TO THE STATE TREASURER FOR DEPOSIT IN 

5 THE GENERAL FUND OF THIS STATE. 

6 Sec. 10. (1) A public employer or an officer or agent of a 

7 public employer shall not do any of the following: 

8 (a) Interfere with, restrain, or coerce public employees in 

9 the exercise of their rights guaranteed in section 9. 

10 (b) Initiate, create, dominate, contribute to, or interfere 

11 with the formation or administration of any labor organization. A 

12 public school employer 1 s use of public school resources to assist a 

13 labor organization in collecting dues or service fees from wages of 

14 public school employees is a prohibited contribution to the 

15 administration of a labor organization. However, a public school 

16 employer's collection of dues or service fees pursuant to a 

17 collective bargaining agreement that is in effect on the effective 

18 date of the amendatory act that added this sentence MARCH 16, 2012 

19 is not prohibited until the agreement expires or is terminated, 
-

20 extended, or renewed. A public employer may permit employees to 

21 confer with a labor organization during working hours without loss 

22 of time or pay. 

23 (c) Discriminate in regard to hire, terms, or other conditions 

24 of employment to encourage or discourage membership in a labor 
-

25 organization. However, this act or any other law of this state does 

26 not preclude a public employer from making an agreement with an 

27 exclusive bargaining representative as described in section 11 to 

HD0161'11 (S-8) CJC 



R
EC

EIV
ED

 by M
SC

 4/5/2022 2:45:07 PM
7 

1 reE:Jttirc as a condition of e~ployment that all employees in the 

2 - bargafning unit pay to the eJcclusi·v=e bargaining representative a 

3 service fee equivalent to the amount of dues uniformly required of 

4 members of the mcclusive bargaining representative. 

5 (d)-Discriminate against a public employee because he or she 

6 has given testimony or instituted proceedings under this act. 

7 (e) Refuse to bargain collectively with the representatives of 

8 its public employees, subject to the provisions of section 11. 

9 (2) It is the purpose of 1973 PA 25 to reaffirm the continuing 

10 public policy of this state that the stability and effectiveness of 

11 labor relations in the public sector require, if the requirement is 
.. 

12 negotiated with the 1;1ublie employer, that all employees in the 

13 bargaining unit shall share fairly in the financial support of 

14 their mwlusive bargaining representative by paying to the 

15 eJcclusivc bargaining representative a service fee that may be 

16 equivalent to the a.mount of. dues uniformly require.a of members of 
.. 

17 the exclusive bargaining representative. 

18 (2) -{-3+-A labor organization or its agents shall not do any of 

19 the following: 

20 (a) Restrain or coerce public employees in the exercise of the 

21 rights guaranteed in section 9. This subdivision does not impair 

22 the right of a labor organization to prescribe its own rules with 

23 respect to the acquisition or retention of membership. 

24 (b) Restrain or coerce a public employer in the selection of 
-

25 its representatives for the purposes of collective bargaining or 

26 the adjustment of grievances. 

27 (c) Cause or attempt to cause a public employer to 
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1 discriminate against a public employee in violation of subsection 

2 (l)(c). 

3 (d) Refuse to bargain collectively with a public employer, 

4 provided it is the representative of the public employer's 

5 employee~ subject to section 11. 

6 (3) EXCEPT AS PROVIDED IN SUBSECTION (4), AN INDIVIDUAL SHALL 

7 NOT B~. REQUIRED AS A CONDITION OF OBTAINING OR CONTINUING PUBLIC 

8 EMPLOYMENT TO DO ANY OF THE FOLLOWING: 

9 (A) REFRAIN OR RESIGN FROM MEMBERSHIP IN, VOLUNTARY 

10 AFFILIAT~ON WITH, OR VOLUNTARY FINANCIAL SUPPORT OF A LABOR 

11 ORGANIZATION OR BARGAINING REPRESENTATIVE. 

12 (B) BECOME OR REMAIN A MEMBER OF A LABOR ORGANIZATION OR 

13 BARGAINING REPRESENTATIVE. 

14 (C) PAY ANY DUES, FEES, ASSESSMENTS, OR OTHER CHARGES OR 

15 EXPENSES_OF ANY KIND OR AMOUNT, OR PROVIDE ANYTHING OF VALUE TO A 

16 LABOR ORGANIZATION OR BARGAINING REPRESENTATIVE. 

17 _ (D) PAY TO ANY CHARITABLE ORGANIZATION OR THIRD PARTY ANY 

18 AMOUNT THAT IS IN LIEU OF, EQUIVALENT TO, OR ANY PORTION OF DUES, 

19 FEES, ASSESSMENTS, OR OTHER CHARGES OR EXPENSES REQUIRED OF MEMBERS 

20 0~ OR PU~LIC EMPLOYEES REPRESENTED BY A LABOR ORGANIZATION OR 

21 BARGAINING REPRESENTATIVE. 

22 - (4) THE APPLICATION OF SUBSECTION (3) IS SUBJECT TO THE 

23 FOLLOWING: 

24 (A) SUBSECTION (3) DOES NOT APPLY TO ANY OF THE FOLLOWING: 

25 (i) _A PUBLIC POLICE OR FIRE DEPARTMENT EMPLOYEE OR ANY PERSON 

26 WHO SEEKS TO BECOME EMPLOYED AS A PUBLIC POLICE OR FIRE DEPARTMENT 

27 - EMPLOYEE AS THAT TERM IS DEFINED UNDER SECTION 2 OF 1969 PA 312, 
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1 MCL 423.232. 

2 (il) A STATE POLICE TROOPER OR SERGEANT WHO IS GRANTED RIGHTS 

3 UNDER SECTION 5 OF ARTICLE XI OF THE STATE CONSTITUTION OF 1963 OR 

4 ANY INDIVIDUAL WHO SEEKS TO BECOME EMPLOYED AS A STATE POLICE 

5 TROOPER OR SERGEANT. 

6 (B) ANY PERSON DESCRIBED IN SUBDIVISION (A), OR A LABOR 

7 ORGANIZATION OR BARGAINING REPRESENTATIVE REPRESENTING PERSONS 

8 DESCRIBED IN SUBDIVISION (A) AND A PUBLIC EMPLOYER OR THIS STATE 

9 MAY AGREE THAT ALL EMPLOYEES IN THE BARGAINING UNIT SHALL SHARE 

10 FAIRLY IN THE FINANCIAL SUPPORT OF THE LABOR ORGANIZATION OR THEIR 

11 EXCLUSIVE BARGAINING REPRESENTATIVE BY PAYING A FEE TO THE LABOR 

12 ORGANIZATION OR EXCLUSIVE BARGAINING REPRESENTATIVE THAT MAY BE 

13 EQUIVALENT TO THE AMOUNT OF DUES UNIFORMLY REQUIRED OF MEMBERS OF 

14 THE LABOR ORGANIZATION OR EXCLUSIVE BARGAINING REPRESENTATIVE. 

15 SE~TION 9(2) SHALL NOT BE CONSTRUED TO INTERFERE WITH THE RIGHT OF 

16 A PUBLIC EMPLOYER OR THIS STATE AND A LABOR ORGANIZATION OR 

17 BARGAINING REPRESENTATIVE TO ENTER INTO OR LAWFULLY ADMINISTER SUCH 

18 AN AGREEMENT AS IT RELATES TO THE EMPLOYEES OR PERSONS DESCRIBED IN 

19 SUBDIVISION (A) . 

20 (C) IF ANY OF THE EXCLUSIONS IN SUBDIVISION (A) (i) OR (il) ARE 

21 FOUND TO BE INVALID BY A COURT, THE FOLLOWING APPLY: 

22 (i) THE INDI"?°IDUALS DESCRIBED IN THE EXCLUSION FOUND TO BE 

23 INVALID SHALL NO LONGER BE EXCEPTED FROM THE APPLICATION OF 

24 SUBSECTION (3). 

25 (ii) SUBDIVISION (B) DOES NOT APPLY TO INDIVIDUALS DESCRIBED IN 

26 THE INVALID EXCLUSION. 

27 (5) AN AGREE~NT, CONTRACT, UNDERSTANDING, OR PRACTICE BETWEEN 
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l OR INVOLVING A PUBLIC EMPLOYER, LABOR ORGANIZATION, OR BARGAINING 

2 REPRESENTATIVE THAT VIOLATE~ SUBSECTION (3) IS UNLAWFUL AND 

3 - UNENFORCEABLE. THIS SUBSECTION APPLIES ONLY TO AN AGREEMENT, 

4 CONTRACT, UNDERSTANDING, OR PRACTICE THAT TAKES EFFECT OR IS 

5 EXTENDED OR RENEWED AFTER THE EFFECTIVE DATE OF THE AMENDATORY ACT 

6 THAT ADDED THIS SUBSECTION. 

7 (6) THE COURT OF APPEALS HAS EXCLUSIVE ORIGINAL JURISDICTION 

8 - OVER ANY ACTION CHALLENGING THE VALIDITY OF SUBSECTION (3), (4), OR 

9 (5). THE COURT OF APPEALS SHALL HEAR THE ACTION IN AN EXPEDITED 

10 MANNER. 

11 (7)-FOR FISCAL YEAR 2012-2013, $1,000,000.00 IS APPROPRIATED 

12 TO THE DEPARTMENT OF LICENS~NG AND REGULATORY AFFAIRS TO BE 

13 EXPENDED TO DO ALL OF THE FOLLOWING REGARDING THE AMENDATORY ACT 

14 THAT ADDED THIS SUBSECTION: 

15 (A) RESPOND TO PUBLIC INQUIRIES REGARDING THE AMENDATORY ACT. 

16 (B)-PROVIDE THE COMMISSION WITH SUFFICIENT STAFF AND OTHER 

17 RESOURCES TO IMPLEMENT THE AMENDATORY ACT . 
.. _ -

18 (C) INFORM PUBLIC EMPLOYERS, PUBLIC EMPLOYEES, AND LABOR 

19 ORGANIZATIONS CONCERNING THEIR RIGHTS AND RESPONSIBILITIES UNDER 

2 0 THE AMENDATORY ACT. 

21 (D)-ANY OTHER PURPOSES THAT THE DIRECTOR OF THE DEPARTMENT OF 

22 LICENSING AND REGULATORY AFFAIRS DETERMINES IN HIS OR HER 
. -

23 DISCRETION ARE NECESSARY TO IMPLEMENT THE AMENDATORY ACT. 

24 (8) A·PERSON, PUBLIC EMPLOYER, OR LABOR ORGANIZATION THAT 

25 VIOLATES SUBSECTION (3) IS LIABLE FOR A CIVIL FINE OF NOT MORE THAN 

26 $500.00.-A CIVIL FINE RECOVERED UNDER THIS SECTION SHALL BE 

27 SUBMITTED TO THE STATE TREASURER FOR DEPOSIT IN THE GENERAL FUND OF 
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THlS STATE. 

(9) -f4.t--By March 1 of each year, each exclusive bargaining 

repres_entative .th?t represents public employees in this state shall 

file with the commission an independent audit of all expenditures 

attributed to the costs of collective bargaining, _contract 

administ!ation, and grievance adjustment during the prior calendar 

year. The commission shall make the audits available to the public 

.on the. commission! s website. For fiscal year 2011-2012, $100,000.00 

is appropriated to the commission for the costs of implementing 

this subsection. 

(10) EXCEPT FOR ACTIONS REQUIRED TO BE BROUGHT UNDER 

SUBSECTION (6), A PERSON WHO SUFFERS AN INJURY AS A RESULT OF A 

VIOLATION OR THRE~TENED VIOLATION OF SUBSECTION (3) MAY BRING A 

CIVIL ACTION FOR DAMAGES, INJUNCTIVE RELIEF, OR BOTH. IN ADDITION, 

A COURT SHALL AWARD COURT COSTS AND REASONABLE ATTORNEY FEES TO A 

PLAINTIFf WHO PREVAILS IN AN ACTION BROUGHT UNDER THIS SUBSECTION. 

REMEDIES PROVIDED IN THIS SUBSECTION ARE INDEPENDENT OF AND IN 

ADDITION TO OTHER.PENALTIES AND REMEDIES PRESCRIBED BY THIS ACT. 

Sec. 14. (1) An election shall not be directed in any 

bargaining unit or any subdivision within which, in the preceding 

12-month_period, a valid election was held. The commission shall 

determine who is eligible to vote in the election and shall 

23 .. promulgate rules governing the election. In an election involving 

24 more than 2 choices, if none of the choices on the ballot receives 

25 a majority vote, a runoff election shall be conducted between the 2 

26 choices receiving the 2 largest numbers of valid votes cast in the 

27 election. An election shall not be directed in any bargaining unit 
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1 or· subdivision thereof where OF 1'NY BARGAINING UNIT IF there is in 

2 force and effect a valid collective bargaining agreement that was 

3 - not prematurely extended and that is of fixed duration. A 

4 collective bargaining agreement does not bar an election upon the 

5 petition of persons not parties thereto TO THE COLLECTIVE 

6 BARGAINING AGREEMENT if more than 3 years have elapsed since the 

7 agreement's execution or last timely renewal, whichever was later. 

8 - (2) An election shall not be directed for, and the commission 

9 or a public employer shall not recognize, a bargaining unit of a 

10 public employer consisting of individuals who are not public 

11 employees. A bargaining unit that is formed or recognized in 

12 violation of thi.s subsection is invalid and void. 

13 - Sec. 15. (l)·A public employer shall bargain collectively with 

14 the representatives of its employees as described in section 11 and 

15 may make and enter into collective bargaining agreements with those 

16 representatives. Except as otherwise provided in this section, for 

17 the purposes of this sectio~, to bargain collectively is to perform 

18 - the mutual obligation of the employer and the representative of the 

19 employees to meet at reasonable times and confer in good faith with 

20 respect to wages, hours, and other terms and conditions of 

21 employment, or to negotiate an agreement, or any question arising 

22 under the agreement, and to .execute a written contract, ordinance, 

23 -·or resolution incorporating any agreement reached if requested by 

24 either party, but this obligation does not compel either party to 

25 agree to a proposal or make a concession. 

26 (2)-A public school employer has the responsibility, 

27 authority, and right to man~ge and direct on behalf of the public 
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1 the operations and activities of the public schools under its 

2 control. 

3 (3) Collective bargaining between a public school employer and 

4 a bargaining representative of its employees shall not include any 

5 of the following subjects: 

6 (a) Who is or will be the policyholder of an employee group 

7 insurance benefit. This subdivision does not affect the duty to 

8 bargain with respect to types and levels of benefits and coverages 

9 for employee group insurance. A change or proposed change in a type 

10 or to a level of benefit, policy specification, or coverage for 

11 em~loyee group insurance shall be bargained by the public school 

12 employer and the bargaining representative before the change may 

13 take effect. 

14 (b) Establishment of the starting day for the school year and 

15 of the amount of pupil contact time required to receive full state 

16 school aid under section 1284 of the revised school code, 1976 PA 

17 451, MCL 380.1284, and under section 101 of the state school aid 

18 act of 197 9, 1~79 PA 94, MCL 3 88 .1 701. 

19 {c) The composition of school improvement committees 

20 established under section 1277 of the revised school code, 1976 PA 

21 451, MCL 380.1277. 

22 {d) The decision of whether or not to provide or allow 

23 interdistrict or ~ntradistrict open enrollment opportunity.in a 

24 school district or the selection of grade levels or schools in 

25 which to allow an open enrollment opportunity. 

26 {e) The decision of whether or not to act as an authorizing 

27 body to grant a contract to organize and operate 1 or more public 
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1 school academies under the revised school code, 1976 PA 451, MCL 

2 380.1 to 380.1852. 

3 (f) The decision of whether or not to contract with a third 

4 party for 1 or more noninstructional support services; or the 

5 procedures for obtaining the contract for noninstructional support 

6 services other than bidding described in this subdivision; or the 

7 identity-of the third party; or the impact of the contract for 

8 noninstructional support services on individual employees or the 

9 bargaining unit. However, this subdivision applies only if the 

10 bargaining unit that is providing the noninstructional support 

11 services is given an opportunity to bid on the contract for the 

12 noninstructional support services on an equal basis as other 

13 bidders. 

14 (g) The use of volunteers in providing services at its 

15 schools. 

16 (h) Decisions concerning use and staffing of experimental or 

17 pilot programs and decisions concerning use of technology to 

18 deliver educational programs and services and staffing to provide 

19 that technology, or the impact of those decisions on individual 

20 employees or the bargaining unit. 

21 (i) Any compensation or additional work assignment intended to 
-

22 reimburse an employee for or allow an employee to recover any 

23 monetary penalty imposed under this act. 

24 (j) Any decision made by the public school employer regarding 

25 teacher placement, or the impact of that decision on an individual 

26 employee or the bargaining unit. 

27 (k) Decisions about the development, content, standards, 
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1 procedures, adoption, and implementation of the public school 

2 employerJs policies regarding personnel decisions when conducting a 

3 staffing or program reduction or any other personnel determination 

4 -·resulting in the elimination of a position, when conducting a 

5 recall from a staffing or program reduction or any other personnel 

6 determination resulting in the elimination of a position, or in 

7 hrring after a staffing or program reduction or any other personnel 

8 determination resulting in the elimination of a position, as 

9 - provided under section 1248 of the revised school code, 1976 PA 

10 451, MCL 380.1248, any decision made by the public school employer 

11 pursuant to those policies, or the impact of those decisions on an 

12 individual employee or the bargaining unit. 

13 (l) Decisions about th~ development, content, standards, 

14 · procedures, adoption, and implementation of a public school 

15 employer's performance evaluation system adopted under section 1249 

16 of the revised school code, 1976 PA 451, MCL 380.1249, or under 

17 1937 (Ex-sess) PA 4, MCL 38.71 to 38.191, decisions concerning the 

18 content of a performance evaluation of an employee under those 

19 · provisions of law~ or the impact of those decisions on ·an 

20 individual employee or the bargaining unit. 

21 (m) For public employees whose employment is regulated by 1937 

22 (Ex Sess) PA 4, MCL 38.71 to 38.191, decisions about the 

23 development, content, stand~rds, procedures, adoption, and 

24 - implementation of·a policy regarding discharge or discipline of an 

25 employee, decisions concerning the discharge or discipline of an 

26 individual employee, or the impact of those decisions on an 

27 individual employee or the bargaining unit. For public employees 
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1 whose employment is regulated by 1937 (Ex Sess) PA 4, MCL 38.71 to 

2 38.191, a public school employer shall not adopt, implement, or 

3 maintain a policy for disch~rge or discipline of an employee that 

4 - includes a standa~d for discharge or discipline that is different 

5 than the arbitrary and capricious standard provided under section 1 

6 of article IV of 1937 (Ex Sess) PA 4, MCL 38.101. 

7 (n)-Decisions about the format, timing, or number of classroom 

8 observations conducted for the purposes of section 3a of article II 

9 of 193·7 (Ex Sess) · PA 4, MCL 3 8. 83a, decisions concerning the 

10 classroom observation of an individual employee, or the impact of 

11 those decisions on an individual employee or the bargaining unit. 

12 (o)-Decisions about the development, content, standards, 

13 procedures, adoption, and implementation of the method of 
. .. 

14 compensation required under section 1250 of the revised school 

15 code, 1976 PA 451, MCL 380.1250, decisions about how an employee 

16 performance evaluation is used to determine performance-based 

17 compensation under section 1250 of the revised school code, 1976 PA 

18 451, MCL 380.1250, decisions concerning the performance-based 
. 

19 compensation of an individual employee, or the impact of those 

20 decisions on an individual employee or the bargaining unit. 

21 (p) Decisions about the development, format, content, and 

22 procedures of the notification to parents and legal guardians 

23 required under section 1249a of the revised school code, 1976 PA 

24 451, MCL 380.1249a. 

25 (Q} ANY REQUIREMENT THAT WOULD VIOLATE SECTION 10(3). 

26 (4) Except as otherwise provided in subsection (3) (f), the 
-

27 matters described in subsection (3) are prohibited subjects of 
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1 bargaining between a public school employer and a bargaining 

2 representative of its employees, and, for the purposes of this act, 

3 ar~ within the sole authority of the public school employer to 

4 decide. 

5 (5) If a pubJic school.is placed in the state school 

6 reform/redesign school district or is placed under a chief 

7 executive officer under section 1280c of the revised school code, 

8 19.76 PA 451, MCL 380.1280c, then, for the purposes of collective 

9 bargaining under this act, the state school reform/redesign officer 

10 .or th~ chief exec~tive officer, as applicable, is the public school 

11 employer of the public school employees of that public school for 

12 as long as the public school is part of the state school 

13 reform/r~design school district or operated by the chief executive 

14 officer. 

15 (6) A public. school employer's collective bargaining duty 

16 under this act and a collective bargaining agreement entered into 

17 by a public school employer under this act are subject to all of 

18 the foll~wing: 

19 (a) Any effect on collective bargaining and any modification 

20 of a collective bargaining agreement occurring under section 1280c 

21 of the revised school code, 1976 PA 451, MCL 380.1280c. 

22 (b) For a public school in which the superintendent of public 

23 instruction implements 1 of the 4 school intervention models 

24 described in section 1280c of the revised school code, 1976 PA 451, 

25 _ MCL 380.1280c, if.the school intervention model that is implemented 

26 affects collective bargaining or requires modification of a 

27 collective bargaining agreement, any effect on collective 

H00161'11 {S-8) CJC 
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l bargaining and any modification of a collective bargaining 

2 agreement under that school intervention model. 

3 (7) Each collective bargaining agreement entered into between 

4 a public employer and public employees under this act after March 

5 16, 2011 shall include a provision that allows an emergency manager 

6 appointed under the local government and school district fiscal 

7 accountability act, 2011 PA 4, MCL 141.1501 to 141.1531, to reject, 

8 modify, or terminate the collective bargaining agreement as 

9 provided in the local government and school district fiscal 

10 accountability act, 2011 PA·4, MCL 141.1501 to 141.1531. Provisions 

11 required by this subsection are prohibited subjects of bargaining 

12 under this act. 

13 (8) Collective bargaining agreements under this act may be 

14 rejected, modified, or terminated pursuant to the local government 

15 and school distr-ict fiscal accountability act, 201-1 PA 4, MCL 

16 141.1501 to 141.1531. This act does not confer a right to bargain 

17 that would infringe on the exercise of powers under the local 

18 goyernment and school district fiscal accountability act, 2011 PA 

19 4, MCL 141.1501 to 141.1531. 

20 (9) A unit of local government that enters into a consent 

21 agreement under the local government and school district fiscal . 

22 accountability act, 2011 PA 4, MCL 141.1501 to 141.1531, is not. 

23 SU?ject to subsection (1) for the term of the consent agreement, as 

24 provided in the local government and school district fiscal 

25 accountability act, 2011 PA'4, MCL 141.1501 to 141.1531. 

26 (10) If the charter of a city, village, or township with a 

27 population of 500,000 or more requires and specifies the method of 

H00161'11 (S-8) CJC 
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1 - selection of a retirant member of the municipality's fire 

2 department, police department, or fire and police department 

3 pension or retirement board, the inclusion of the retirant member 
-

4 on the board and the method of selection of that retirant member 

5 are prohibited subjects of c;:ollective bargaining, and any provision 

6 in a collective bargaining agreement that purports to modify that 

7 charter requirement is void and of no effect. 

8 (11) The following are prohibited subjects of bargaining and 

9 are at the sole discretion of the public employer: 

10 (a) A decision as to whether or not the public employer will 

11 enter ·into an intergovernmental agreement to consolidate 1 or more 

12 functions or services, to jointly perform 1 or more functions or 

13 services, or to otherwise collaborate regarding 1 or more functions 

14 or services. 

15 {b) The procedures for.obtaining a contract for the transfer 

16 of functions or responsibilities under an agreement described in 

17 subdivision (a). 

18 (c} The identities of any other parties to an agreement 

19 described in subdivision (a). 

20 (12) Nothing in subsection (11) relieves a public employer of 
•. 

21 any duty established by law to collectively bargain with its 

22 employees as to the effect of a contract described in subsection 

23 (11) (a) on its employees. 

24 Enacting section 1. If any part or parts of this act are found 

25 to be in conflict with the state constitution of 1963, the ·united 

26 States constitution, or federal law, this act shall be implemented 

27 to the maximum extent that the state constitution of 1963, the 

•. 
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1 United States constitution, and federal law permit. Any provision 

2 held invalid or inoperative shall be severable from the remaining 

3 portions-of this act. 
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of the. United States of Mexico. In the event that such lands ·are Payment to owners. 

so determined fo be lands ·subject to the jurisdiction of the United 
States of .Mexico and that as a result of such determination the 
own:~rs or their assignees lose their title thereto and the lease is can-
celed, the United-States shall pay to the owners or their .. assignees 
the fair value of the bnild.ing at the completion of its construction 
(but ~ot in excess of the actual cost .of construction), less an amount . De_duouon; 
equal to -one-third of 1 'per centum of such cost .or value £or each 
month that the lease was in effect prior to such determination. · 

SEc. 2. There is authorized to 6e appropriated such amounts as tbtf,:;pruatlon au
. may be necessary . to pay the installments of rent provided for in . · . . . . . 

such lease:"· 
Approved, July 3, 1935. 

LCHAPTER 372.J · 
_ AN ACT iuJy 3i 1_g3s, . 

',r~ :diminish the causes of labor disputes burdening or obstructing interstate and . . (B; lwM.) 
foreign commerce, to create a National Labor Relations Board, ond for other · IJ'.~bllc,,No. 198.J 
purposes. 

Be it enacted 'by the Senate and Bouse of Representati1:es. of the 
United States of .Arn..erica in Oong1•ess assembleil, 

FINDINGS .AND l'OLICY 

· SECTION 1. The deniul bv employer s .o:f the right ~£ empliees to National Labor ·Re-
• J . . 111tlons Act. 

orgamze and the refusal by employers to I\Ccept the proce urc of Jo'lndlngs and poUcy. 

collective bargaining lead to strikes and other forms o:f industrial · · . 
stri:fe · or. unrest, which have· the intent . or the . necessary effect of · 
bµrdening or obstructing commerce by (a) impairing the efficiency, 
safeti, or operation of the instrumentalities of commerce; (b) occur-
ring m the current of commerce; ( c) materially affecting, restraining 
or controlling the flow of raw materials or manufactured or processed 
goods from or · into the channels o:f <Jommerce, or the prices o:f such 
materinls or g9ods in commerce; or (d) causing diminution of 
employment and wages in such volume as substantially to impair or 
disrupt the market for · goods flowing from or into the channels 
of commerce. . 

The inequality of bargaining power between employees who do 
·nbt possess full :freedom of a~oci~tion or actual liberty of contract1 and employers who are orgamzed m the corporate or other forms ot 
ownership association substantially burdens and affects the flow 
of commerce, and tends to aggravate recu.rrent business depressions, 
by depressing wage rates and the purchasmg power of wa~e earners 
in industry and by preventing the stabilization o:f competitive wage 
rates and working conditions within: and between industries. 

Experience hos proved that protection by law of the right of · 
employees· to organi,ze and bargain collectively safeguards com
merce 'from injury, impairment, or interrup_tiori., and promotes the 
flow of commerce by removing certain recognized sources of indus
tr~al strife ~nd unrest, ~y enco'!1rng~ng practi~e:3 fundamen~al to the 
friendly ad3ustment 1>f mdustrial disputes arising out of differences 
as to wages1 hours, or other working conditions, and by restoring 
equality of bargaining power between employers and employees. 

It is hereby declared to be thf\ policy of the United States to 
eliminate the causes of certain substantial obstructions to the free 
flow of commerce and to mitigate and eliminate these obstructions 
when·they have-occurred by encouraging the practice and procedure 
of collective bargaining and by protectmg tlie exercise by workers 

104019°~i6--:-29 
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Deflnltlons. 

''P&'S'On.'' 

'14TH .CONGRESS. SESS. I. CH. 872. JULY o, 1935 .. 

0£ full freedom of association, self-organization, and designation of · 
representatives of their own choosing, for the purpose of negotiating 
the terms and conditions 0£ their employment or other mutual aid or 
protection. 

DEFINITIONS . 

SEC. 2. When used in this Act-- · . · . · : 
(1) The term "person" includes one or more individuals, part• 

l'ierships, associations, corporations, legal representatives, trustees, 
trustees in bankruftcy, or receivers, · 

(2) The term 'emplo_yer " includes any person acting in the· 
interest of an employer, directly or indirectly, but shall not include · 
the United States, or any State. or political subdivision. thereo£t or 
any person subject to the Railway Labor Act1 as amended fro~ time . 
to time, or any labor org.aniz!ltion (other.than when acting as an 
employer), or anyone actmg m the capacity of officer (}r agent of . 
such labor organization. · · 

(3) The term "employee" shall include any empl('Jee, and shall 
not be limited to the employees of a particular employer,· unless the. 
Act explicitly states otherwise, and shall include· any individual 
whose work has ceased as a consequence of, or in connection with, 
any current labor dispute or because of any unfair labor practice, 
and who has not obtained any other reg!]lar and substantially equiv
alent employment, but shall not include any individual employed 
as an agricultural laborer, or in the domestic service of any family 
or person at his home, or any individunl employed by his parent 
or spouse. · · . 

. "Repres~tatives." ( 4) The term "representatives" includes any individual or labor· 
. org;anization. · 
"~bor organlza. (5~ The term "labor organization" means any QrO'anizatioii of 

tion. ' d 1 . o ·t any m , or any agency or emp oyee representation comm1 tee or 

· "Commerce." 

plan, in which employees p11rtic1_pate and which exists for the pur-: 
pose, in whole or in part, of dealing with ·employers . concerning 
grievance.s, labor disputest wages, rates or pay, hours of employ-
ment, or conditions of work. . 

(6) The term "commerce" means tracl.e, traffic commerce, trans-
portation, or communication among_ the several Sta~s..., or between 
the District of Columbia or any Territory of the united States 
and any .State or other Territory, or between any foreign country 
and any State, Territory, or the District of Columbia,-· or .within 
the District of Columbia or any Territory, or between J?<>ints in the .. 
same State but through any other State or any Terntory or the 
District of Columbia. or any foreign country. . . 

u::.r!f.t,ectlng oom• (7) The term "affecting commerce" means in commerce, or bur· 
dening or obstructing commerce or the free flow of cominerce, or 
having led or tending to lead to · a, labor dispute burdening or 
obstructing commerce or the free flow of commerce. · 

"Unfair labor Pr* (8) The term "unfair labor practice" means any un£ai~ labor 
tlce." · practice listed in section 8. · . 

"Labor dispute." (9) The term." labor dispute" includes any controversy concernin~ · 
terms, tenure or conditions of employment, or concerning the associ
ation or representation of persons in negotiating, tixing, mai.ntain~ ·. 
ing, changing, or seeking to arrange terms or conditions 0£ em_Ploy
ment., regardless 0£ whether the disputants stand in the proximate. 
relation of employer and employee. ·. · · 

"National L~bor Re- ( 10) . The term " National Labor Relations Board " means the 
latlona Board. N . l L b "D ~ • b , . · · - ationa · a or .u,dahons Board created y section 3_ of this Act. 
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(ll) The term ". old Board '' means the National Labor Relations 
Board establislred by Executive Order Numbered 6763 of the Presi
dent .on June 29, 1934, pursuant to Public R~olutjon Numbered 44, 
approved June 19, 1934 ( 48 Stat. 1183), and. reestablished and con
tmued by Executive Order lfumbered 7074 of the President. of 
June 15, 1935;..pµrsuant fo T-itle I of the Nati?nal IndustriaI·ReC';)V· 
ery Act ( 48 ljta.t. 195) as· amended and contmued by Senate J omt 
Resolution 133 ~ approved June 14, 1935. · · 

NATIONAI. LABOR UELATI0NS BOARD 

451 

"Old B.olll'd," . 

Exeoutlve fuder Oi63. 
Vol. 48t p. 1183. 
E1<ecuhva Order 7074. 
Veil. 48, p. l~. 
Ante, p. 375. 

NBtiODJll ·Labor Re
lations Board. . . . 

SE(:, 3. (a.) There is ~ereby created a boa_rd, to be known as the pof;,.~:~:.1tlon; · ap. 
'' National. Lal!or Relations: Board" (herernafter referred to as Ptis1, p.1177. 

the "Board "J, which shall be composed of three members, who · 
shall be af pointed by the President, by and with · the advice and 
conse.nt. o the· Senate. One of the original members shali be Terlllspromce. 

appointed £or a· term of Jme year, one for a term of three years, and · 
one for a term of five years; but their successors shall be appomted · 
for terms of five years each, except that any individual chosen to 
fill a vacancy shall be appointed only for the unexpired term of 
the member whom he shall succeed. The President shall designata Cba!rman. 
one member to serve as chairman of. the Board. Any member of Removals. 

the Board may be removed by the President, upon notice and hear-
ing, for rieglec~ of duty or malfeasance in office, but for no other 
cause. 
· {b). ~ vacancy in tl~e Bo~rd shall not impair the right of the Quorum, seal, ete. 

remammg members to exercise all the · po1Vers of the Board, and 
. two members of the Bo!ird shall, at all times, constitute a quorum. 
The Boa.rd shall have an official seal which shall be judicially noticed. · 
· . ( c) The Board shall at the close of each fiscal year make a report Annual report. · 

in writing to Congress· and to the President stating in detail the 
cases it has· heard, the decisions it has rendered, the names, salaries, 
. and duties. of all employees and officers in the employ or under the 
supervision of the Board, and an account of all moneys it has 
disbursed. 

SEO, 1, (a) Each member of the Board shall receive a salary of· ~~r1
~\112 

$10.,000 a year, shall be eligible for reappointment, and shall not . ' · · · . 
engage jn a.ny other business vocation, or employment. The Board so~fJtntmenL 01 per
shall appoint

1 
without· regard for the provisions of the civil-service vo1. 40, p.1ooa; u. s. 

laws but sUbJect to the Classification Act of 1923, as amended, an c., P, 
85

' . . 

·e~ecutive secretary; and .such attorneys, examiners, .and regional dl~.J,\~~:?t;. ieg!onal · · 

directors, and shall appoint such other employees with regard. to 
existing laws applicable to the employment and compensation of 
officers and employees of the United States, as it may from time · 
to time find necessary for the proper performance of its duties and 
as may be fro!II !ime to !i~ne 1lppropr_iated for by Congress •. ~he Agenclesa,:allable . 

. Board may establish or utihze such reg10nal, local, or other agenc1eg, 
and utilize such voluntary and uncompensated services, as may from 
time to time be needed .. Attorneys appointed under this section 
may, at the direction of the Board, appea·r for and represent the 
B~ard in any case in court.· Nothing in this Act shall be construed 1.t~~:~~~:,~ed, . 
to authorize the Board to appoint individuals for the purpose of 
conciliation or mediation ( or for statistical work) t where such 
service may be obtained from the Department of Labor. 

(b) Upon the appointment of the three original members of the OldBoarcteboUshed. 

Board and ~he designation of its chairman,. the old Board shall cease 
1 So fri orfalnnl. _ 
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Transfer ot employ· to exist.· All employees of the old Board shall be transferred to 
--· reoords, 

0
_:

0
• · and become employees of the Board with ·salarie~ under the Classi-

fication Act of 19~31 as a~ended, without acquiring by su_ch transfer 
a permanent or civil service status. All records, papers, and prop
erty ·of the old Board shall become records, papers, and pr~erty· 
of. the _Board, and all une:xpended funds and a,ppropriations for the. 
us~ a~d main~enance of the old Board shall become ,funds and appro
priations available to be expended by the Board m the exercise of 

. the powers, authority, and duties conferred on it by this Act. . 
Expe.nse auowanoos. (c) ,All of the !xpenses of the ·Bo~rd, inclu.din~ all necessa~y · 

traveling and subsistence expenses outside the Distt1ct of Columb1k . 
incurred by the members or employees of the l3oard under its orders, 
shall be allowed and paid on the .presentation of itemized vouchers . 
therefor approved by the Board or by any individual. it designates 
for that purpose. .. · · · 

Prlpoipalo.ffioe. SEC. 5. The principal office of the Boa.rd shall be in the District 
o:fColumbia, but it may meet and exercise any or all· of its· powers. 

Prueeoutto11 or Ju· at any-other place. The Board may, by one or more of its mem_bers 
quirlss. . b h , , . 

. or y sue agents or agencies as it may designate,. prosecute ~ny . · 
inquiry necessary to its functions in any part of the United States. · 
A member who participates in such an inquiry shall not ·be dis~ 
qualified from subsequently participating in a decision of the Board 
in the same case. 

· Admlnmtmttveruta'l,. SEO. 6. (a) The Board shall have authority :from time to thne 
to make, amend, and rescind such rules and regulations as may b& 
necessary to carry out the provisions of this Act. Such rules and 
regulations shall be ef.i~tive upon publication in the manner which · 
the B~ard shall prescribe. 

RIGHTS OF EMl'LOYEES 

si!\~: 01 employae:i SEo. 7. Employees shall have the right to self-organization, · to 
· form, join, or assist labor or~anizations, to bargain colleetively . 

through representatives of their own choosing, and to · engage in 
· concerted activities, for the purpose of collective bargaining or other · 

mutual aid or protection. · · · 
unra1r labor prao- SEO. 8. ~t shall be a,n unfair l!lbor practice for an emI?loyer-

tlC&S, (1) To mterfere with, restram, or coerce employees m the exer- · 
cise of the rights guaFanteed in section 7. . . 

(2) .To dominate or interfere with the formation· or adn:tln:is
tration of any labor organization or contribute financial· or other 
support~ it: Provided, That subject to rule~ and regulations made 
and pubhshed by ~.e Board pursua!lt.to section .6 (a), an emploY.er 
shall not be prolub1ted from pemuttrng em_Ployees to confer with 
him during working hours without loss of tune or pay~ · . 

(3) By discrimination in regard to hire or tenure of employment 
· - . or any term or condition of employment to ·encourage .or discourage 

membership .in any labor organization : Provulea, That nothing 
~?" ~. p. 196; Ante, in this Act, or in the National Ind~rial Recovery Act (U. S. O., 

P· ~. · Supp. VII, title 15, ~cs. 701-712), as amended :from time to time, 
or m any code or agreement approved or prescribed· thereunder~ or 
in any other statute of the Unitecl States, shaH preclud~ an employer 
from making an agreement with a labor organization (not estao:. . 
lished, maintained, or assisted by any action defined in this Act 
as an unfair labor practice) to require as a condition of employ
ment membership therein, if such labor organization is the 'repre
sentative of the employees as provided in section 9 (a), in the appro
priate collective bargaining unit covered by such agreement when 
m_ade, · 
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(4) To di~charge or otherwise discriminate against an employee 
because he .has filed charg;es or giv~n testi.r~10ny under this A1:t. · 

(5)To refuse to bargain collectively .with the representatives of 
his em:pfoyees, ..subject to the provisions of Section 9 (a). 

453 

REPRESENTATIVES. AND ELECTIONS · nepreselltatlves end 
elect1ons. · 

· SEc. 9. (a) Representatives designated or selected £or the pur-
1
M
1 
aiorltl'

1
le~I pbrln-. · 

f 11 t . b ' · b li · 't f h l . c Pe In oo e. ve ar-poses o co ec 1ve argammg y t e maJori y o . t e em{) oyees m gaining, etc. 

a unit appropriate for such purposes, shall be the exclusive repre- · 
sentatives of an the employees in such unit for the purposes of 
collective bargaining in res,J?ect to rates of pay, wages

1 
hours of 

employment, or other conditions of employment: Provzded, That. frigr'fii 
1 

• ht to 
an;y. individual employee or a group oi: employees shall have the presenl g~1:v~~. 
l'ight .at any time to present grievances .to their employer. . · 
. (.b). tTho no

1
nrd shahll fde

1
c
1

idb1e h
6
1 eafch hc~se ~lh1etlier, 1

1
·fn ·orde1: to· prraC::t=.~~~~ 

rnsure o emp oyees t e u ene t. o t e1r ri~ t to se -orgamza- . . 
tion and to collective bar~aining, ·and otherwise to effectuate the 
policies of this Act the unit appropriate for the purposes 0£ collec-
tive bargaining shah be the employer unit, craft unit, plant nnit, or 
snbdivision thereof. 
· (c) 'Whenever a question affecting commerce arises concerninf Rapr.esentu·1ves · 
h t t . f 1 tl n 1 . . or employees. . t e represen a ion o emp oyees, le oar( may mvestigat€ SU<! Method tor selecting, 

contrnversy and certify to the parties in writing, the n,ame or etc. · . 
names of the represeutatives that have been desi~ated or selected. · · . 
In anJ: such investigation, the Iloard shall provide for an appro- IIearings. · 

priate hearing ?POil due notice, ~ither in conjunction with a proceed-
ing under sect10n 10 or. otherwise, and may take a secret Eallot 0£ 
employees,· or utilize any other suitable method to ascertin 1 such 
representatives. 
_ ( d) Whenever nn order of the Board made pursuant to section 0/r0~~~1'::t8::su~d 

10: (c) is _bas~d in whole or in part ~pon facts cer~ified f~llowing . · . 
an mvestigat10n pursuant to subsect10n (c) of this sectlon, and Enrorcement or _re
there is a petition for the enforcement or review of such order, such view. 

certification and the record of such investigation shall be includetl 
in the transc.r~·. t of the entire r.ecord required to be filed under sub-
sections 10 (e . or 10 (f) ,· and thereupon the decree of the court 
enforcing, mo Hying, or setting aside in whole or in part the order 
of the Board shall be made and entered upon the pleadings, testi-
mony, and proceedings set forth in such transcript. . · 

PREVENTION OE; UNFAIR LABOR PRACTICES 

SEo. 10. (a) The Board is empowered, as hereinafter provided, 1a:rer:~!~ouP~~
to prevent any person from engaging in nny unfair labor practice 8ff_:ctl::g-ri'lO~eff·ro'. 
( listed in section 8) affecting commerce. This power shall be u O 

ty 
O 00 

• 

exclusive, and shall not be affected by any other means of adjust-
ment or prevention. that bas been or may be established by agree-
ment,.code, lawl 0! ~therwise. . . , . , 

(b) 'Whenever 1t 1s charged that any person has engaged m or is· Complalnt..s; tiling. 

engaging in any such unfair labor· practice, the Board, or . any 
_agent or agenct designated by the Board for ·such. purposes, shall Servlce or ch~rges. 

have power to issue and cause to be served upon such .Person a com-
plaint :,;tating the charges in that -respect, and con taming a notice :-:otlooor:1tear1iig •. 
of hearing before the Board or a member thereofi or before a desig-
nated agent or agency, at a place therein fixed, not less than five days 
a:fter the serving of said complaint. Any such complaint inay be ,\mendmeut ot com· 
amended by the member, agent, or ugency conducting the hearing 1'

1
"

10t. 

1 So in original 
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or the Board in its diseretion at any time prior to the issuance of 
. Appearat1ceedat1d an· an order based thereon. The person so complained of shall have 
· swerofaccus • the right to file an answer to the originai or amended compla:int · 

· and to appear in person or otherwise and give testimony at the . · 
,.. place and time fixed in .the complaint. In th.e discretion of the 

member, agent or agency conducting the hearing or the Board, ~ny 
. other_ person m:ay b,e allowed to intervene in .the. sajd proceeding 

evfJ:;~:•:fiecr~f or an~d to presen~
1
.tes~mionyrt. Ifnl any suc~tprohcee

11
dmtgbthe rtule

11
s. of· 

~ . ev1 ence preva1 mg in cou s o aw or eqm -;y s a no e con ro mg. 
P.-rvatlon or testi· ( c) The testimony taken by such member, agent or agency. or . 

JDony. the Board shall be reduced to writing and· · filed with the Board. 
Thereafter, in its discretion, the Board upon notice may take fur~ 

d Cease Rl!d des1se or,, ther testimony or hear argument. If upon all the testi1X1ony take1i 
era. . the Board shall be of the opinion that any person named in the 

complaint has engaged in or is enga~ing in any. such unfair labor 
practice, then. the Board shall state its .findings of fact and ~hall 
issue and cause to be served ori such person an. order requ1rmg 
such .person to cease and desist from such unfair labor practicel 
and to take such affirmative action, including reinstatement or. 

. employees with or without back pay, as wi.ll effectuate. the .. policies · . 
Reports; oc compll· of this Act. ~uch or~er may f}lrtlier. requi~e sueµ J;>ers~m to make ·. 

an~~~~~nt~m- reports from time to time showing the extent to. which 1t has com
plaint. · plied with the order. If upon all the testimony taken the Board 

shall be of the opinion that no person. named in the co~p1aint ha&. 
engaged in or is enga~ing in . any such unfair labor. practice, then 
the Board shall state 1tB findings of fact and shall issue an order 
dismissing the said complaint. 

Modftlcat1on, et~ .• ot .( d) Until a transcript of the record in a case shall have been 
order. ·· filed _in a court, as hereinafter provided, the Board ma_y at any . 

. time, upon reasonable· notice and in such manner as it shall· deem 
· proper; modify or set aside, in whole or in· part, any ·finding. or 

order made or issued by it. . · · . · · · 
Enforcement. · (e) The Board shall have power to J?etition any circuit court . 

t>e~fi':: a~~0~f~ of appea!s <?f the United .States .(includmg. the. Court of Appeals . 
court ofappeills. of the. D1Str1ct. of polumb1a), or rf all. the. c1rcmt ?ourts of a1;>pe~k 

· to which application may be made are m vacation,· any district · 
court of the United States (including the Supreme Court of the 
Distri~t of Colull!-bia), within !1DY, circuit _or district, respectively, 
wherem · the unfair labor practice m question occurred or wherem 

. Temporary restnin- such _person resides or transacts business, .for the enforcement of . · 
Ing ordet provided. such order and for appropriate temporary relief or. restraining 

Papers t11 he ftled. order, and shall certify and file in. the court a tr1,1,nscript o:f the 
. entire record in. the proceeding, including the Qleadings ~nd. testi- · 

inony upon wh1ch such order was entered and the· findmgs· and 
Notit:er JurlsdlctJon order of the Board. Upon such filing, the court shall cause notice 

end powen otcourt. ~he~eo.f !o be served upon S!,lch person, and thereu_pon shall lJave· 
JUnsd1ct1on of the proceeding and of the question determined 
therein, and shall have power to grant such temporary relief or 
restraining order as it deems just and proper, and to make and 
ent,er upon the pleadings, testimony, and proceedings set forth in 
such .transcript a. decree enforcing, modifying, and enforcing as 
so modified, or setting aside in wl:iole or in part the . order of the· 

ObJeouons; consider, Board. - No objection that has not been urged before the Boa.rd, jts ·. 
stloaot. . . memb~r, agent or agency, shall be qons_idered by the courtt unless 

· the failure or neglect to urge such obJectlon shall be excused because 
Findings conclusive of extraordinary circumstances. The findings of the Board as to 

ork'3.\1:i1onn1 evidence. the facts, i:f supported by evidencei shall be conclusive. If eithot' 
party shall apply to the court for eave to adduce additional evi
dence and shall show to the satisfaction of the court that such addi-
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tional evidence is material and that there were reasonable grounds 
for the failure to adduce such evidence in the hearing before tho 
Board, its member, agent, or agency, the court may order such 
additional evidence to be taken before the Board, its member, agent, .. 
or agenc)', and to be made a part of the transcript. The Board may D~irddl!tcatlon 1>i· 

modify its findings as to the facts, or make new findings, by reason · 
of additional evidence so taken and filed and it shall fife such modi- · 
fled or new findings, which, if supported by evidence, shall be co~-
c!usive, and. shall .file its .reco~~endations; Jf anyt f~r t.he. niodifica- .. 
t1on ·or setting aside of its or1 O'l nal order. · The J ur1sd1chon of. the J:urtsdiceion ~' ~urt. 

co~1rt shall be exclusive 'iu1cl· itrju_dgment lll~d decree shall be ·fi!)al, an~:rJ'.0 
final,. m le"'. 

except that the same shall be sub)ect to review by the appropriate 
circuit court of appeals if application was made to the district court 
as hereinabove provided, and by the Supreme Court of the United 
States upon writ o:f certiorari or certification as provided in sections t:. s. c., P· 12;1. 

239 and 240 of the Judicial Code, as amended (U. S. C., title 28, . . 
j,ecs. -846 and ~47). · . . . · · 

(f) Any person aggrieved by a final order of the Board granting asi'd~12~~ou to set 

or denying 1n whole orin part the relief sought may obtain a review · 
of such order in any circmt court of appeals o:f the United Stat~s in 
the cir_cuit wherein the t1n£air labor practice in question was· alleged 
to have been engaged in or wherein such person resides or transacts 
business, or in the Court of Appeals o:f the District of Columbia, by 
filing in such court a written petition praying that the order of the 
Board be modified or set aside. A copy of such petition shall be 
forthwith served upon the Board, and thereupon the aggrieved party 
shall file in the court a transcript of the entire record in the proceed-
ing, certified by the Board, including the pleading and testimony 
upon which tlie order complained of was entered and the findings 
and order of the Board. Upon such filing, the court shall proceed · Procedure, eto. 

in the same manner as in. the case of an a_pplication by the Board 
under subsection ( e), and shall have the same exclusive jurisdiction 
to grant to·the Board sud1 temporary relief or restraining order as it 
deems just arid P.roper, and in like manner to make and enter a decree 
enforcing, modifying_, and enforcing as so modified, or setting aside 
in whole or in part tile order of the Board; and the findings of the 
Board as to the facts, if supported by evidence, shall in like manner 
be conclusive • 

. (g)_'l'he c~m!_mencement of proceedin_gs under subsection (e) or (":f) st!;C::r1~:v g~:~enn: 
o:f. this section shall not, unless specifically ordered by the court, ment of proceedings. 

operate as a stay oft.he Board's order. 

£h) When~ranting appropriate temporar/c relief or a restraining Jurlsdictionofeq_lllty . . d . d. fy' d courts not itnpalred, or er, or ma mg and entermg a ecree ert orcmg, mo 1 mg, an 
·enforcing as so modified ·or setting aside in whole or in :eart an order 
of the Board, as provided in this section, the jurisdict10n o:f courts 
sitting in equity shall riot be limited by the Act enhtitled "An Act to i~1

8~~-~i,'.0ia·UJ. 
amend the Judicial Code and to define and limit t e jurisdiction of 
courts sitting in equity, and for other purposes ", approved March . . 
23, 1932 (U.S. C., Supp. VII, title 29, secs. 101-115).. · · 

(i) Petitions filed under this Act shall be heard expeditiously, and· ~xpedit!ous hear. 

if possible within ten days after they have been docketed. .. · · 

INVESTIGATORY POWERS 

· •• SEC. ·lL. For the purpose.of all hearings ~nd investi~ations, whi~h, ~-nvestlgatoey pow· 
· m the opinion of the Board, are necessary and proper tor the exercise .1me, p. 433. 

of the. powers vested in .it by section 9 and section 1()....;. · · 
(1) The Board, or its duly authorized agents or agencies, shall at 10:!~~~10:f~.i;ecW'· 

all reasonable· times have access to, £or the purpose of examination, · · 
and the right to copy any evidence of any person being investigated · · · 
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or proceeded against that relates to any matter under fuvestiga.tion or 
Bubpena po~s. in question. Any member o:f the Board shall have power to issue. 

subpenas requiring the attendance and testimony of witnesses and 
. · the production of any evidence that relates to any matter under inves~ 

... · _ tigation or in question, before the Board, its member agentJ or agency . 
cir!a~:/e~.stra t loD conducting the hearing or i~vestigation. Any member o:f the Board, 

or any a~e1;1t or agency de$!gn!lte? by the ~oard. for such purpo~es; · 
m~y admmister oaths·and affirma~1ons, examine witnesses,·.and receive 

·w1tness8ll, oto. evidence.. Such attendance of witnesses and the production· of such 
evidence inay be required from any place in the United States or ariy .. 

. •. Territory or possession thereof, at any designated place of hearing. 
r~~~~~C: suti>e:!: (2). In case o:f c?nt"!ll1a~y or refusal to .obey a: subpena issue4 to 

Pumshment tor. any person, any Distnct Court of the United States or the United 
. . States co1;1rts, of any Territ.ory ~r 1;1ossessi~n, .or .tl~e Suprem~ Court 

of the District of Columbia;1 .witnm the Junsdiction of wh1.cl:i the 
_ inquiry js carried. on or withm the iuris?iction of whic~ said person 

guilty of contumacy or refusal to obey 1s found or. resides or tra.ns· 
· acts business, upon application by the Board shall have jurisdiction 
to issue to such person an order requiting such person to appear 
before th~ Board, its member, agent, or agency, there to produce 
evidence if so ordered, or there to give testimony touching tli.e matter· 
unde:r jnvestigation or in question; and any :failure to obey Stich · 
order c;if the court may be punished by said court as a contempt · 
thereof. 

Privilege ot wit- (8) No person shall be excused from attendinl and testi,l!..,..:~g or nesses. . • .LJL" 
. from producmg books, records, correspondence, ocuments, or other 

· . - . _ evidence in ?hedience to, the subpe~a of th~ Board, on the wo~nd 
that the testimony or evidence required of him may tend to 1ncrim~ 
inate him or suoject him to a penalty or forfeiture; bu.t nci indi
vidual shall be prosecuted or subjected to any penalty or forfeiture 

. · for or. on account of any transaction, matter, or thms: concerning . 
Petsonai 

1
mmUJ11ty. whic.h h~· ~s c~mpelled, after having claim~d his privilege. against· 

· ·· .self.mcrmnnaboni to testify or proauce.evidence, ext!ept that such 
· individual so testif:ying shall not· be exempt from prosecution and 

punishment for perJury committed in so testifying. · · 
. Betvtceoforder~. eta. ( 4) Complaints, orders, and other proces!;] and _papers of the :Boord,· 

its member, a.g:ent, or agency, may be served either personally or by 
re~istered mail or by .telegraph or by leaving a copy thereof at the. 
prmcipal office or place of business of the person required to be 

. served. The verified return by the individual so serving the same 
setting. .forth the manner. of such service shall be proof of the same, · 
and the return post office receipt or telegraph receipt therefor when 
registered and mailed or telegraphed as aforesaid shall be proof of 

wunessroos, etc.· service of the same. Witnesses summoned before· the :Board, its 
member, a~ent, or agency, shall be paid the sa·me fees and milea~e · 
that are paid witnesses in the courts of the United States, and wit
nesses whose depositions are taken and the persons taking. the same 
shall severally be entitled to the same :fees as are paid for like 
services in the courts of the United States. . · · 

Venueprov1s1ons. (5) All process of any court to which application may be made 
under this Act may be served in the judicial district wherein the 
defendant or other persQn required to be served resides or. may be' 
found. . . .· . ·. . . 

Oovernmeiita(lellotoo (6) Tlie several departments and agencies of the Government, 
to asmst. when directed by the President, shall furnish the Board, upon its 

request, all records, papers, and information in their possession 
relating to any matter before the Board. · 

m!':J::!~!c.0 t Board 8Eo. 12. A:Ii.1. person who sha£11 wh illfully resist; pref. v~nt, impede,· 
or interfere with any member o t e Board or any o its agents or 
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agencies in the performance 0£ duties pursuant ·to this A.ct shall be 
punished by a fine of not. more than $5,000 or by imprisonment for 
not more than one year, or both. . . 

LIMITATIONS. 

SEc. 18. Nothing in this Act shall be construed so as to interfere · RJgbtt~atrlke. 
with or impede· or diminish in any way the right to strike. · · . 

SEq, 14. · Wherever the· application of the provisions of section A2:_ntllcts :wttb other 

.!;. {a.) of the National Industrial Recovery Act (U. S. C., Supp. VII, A i-:attooal Recoveiy . 
. title 15, sec. 707 (a)), as amended from time to time, or of section ~01. "'11, P, tffll, l:. s . 
. 77 B, paragraphs (I) and (m) of the Act approved June 7, 1934;.c::i~i~.375•· 

entitled "An Act to amend an Act entitled 'An Act to establish a Ba~krur,t~y Aof, 
uniform system of bankruptcy throughout the United . States' 8

~. :~~.\122. 
approved July 1, 1898, and Acts amendatory thereof and supple- . 
mentJl~Y there~o '' (48 Stat. 9~2, pars. ,(1) and (m) ), as amended 18t10

~1i::r:s~-ln<.lustrlal 
from ·time to time, or of Pubhc Resolution Numbered 44, approved · Vol. 48, p.11sa .. 
June 19, 1934 ( 48 Stat, 1183), conflicts with the application of. the 
provisions of this Act, this Act shall prevail : Provided, That in Pro.iao. 
any situation where the provisions of this Act cannot be validly Valldlt)"provlsioD •.. 

enforced, the pro,·isions of such other .Acts shall remain in full· 
force and effect. · 
· Sic. 15. If any provision of this Act, or the application of such Bepal'tl,b!Jity crau.se. 
provision to any person or circumstance, shall be held invalid, the 
remainder of this Act, or the application of such provision to per-
sons or circumstances other than those as to which 1t is held invalid, 
shall.not be affected thereby. · . 

SEo. 16. This Act may be cited as the "National Labor Relations T!~le. 
Act." . 

Approved, July 5, 1935 ... 

fem.APTER -878.J 
AN ACT 

To incorporate The American National Theater a.nd Academy. 
July5, lll3.5. 

(8.2642.J 
(l'ubllc, No. 199.} 

Be it enaoted by tn.e Senate and llO'USe of Rep1·esentative8 of the · 
United Statea of America in Oongreas assembled, That Leopold ti!~ '\~~0 ~~ 
Stokowski, of J>hiladelphia, Pennsylvaniai Evelyn Price (Mrs. Eli Afdernr. ~ 
Kirk Price), of Philadelphia, Pennsylvama; George W. Norris, of .. ocorpora rs'. 
Philadelphia, ~ennsylvania; Samuel S. Fleischer, of Philadelphia, 
Pennsylvania; Amory Hare Hutchinson, of Philadelphia, Pennsyl~ 

. vania·; Ellen D. Cleveland (Mrs. Richard F. Cleveland), of Balti
fuore, Maryland; Otto T. Mallory, o:f Philadelphia, Pennsylvania; 
Roland S. l\forr1s, of Philadelphia, Pennsylvania; Mrs. George H. 
Lorimer, of Philadelphia, Pennsylvania; Hugh Hampton You!].g, of 
Baltimore, Maryland; Richard F. Cleveland, of Baltimore, Mary
land; J. Howard Reber, of Philadelphia, Pennsylvania;. Mary 
Stewart French, of Philadelphia, Pennsylvania; Clara R. Mason, 
of Philadelphia, Pennsylvania; Katharine Dexter McCormick (Mrs. 
Stanley McCormick), of Chicago, Illinois; Evangeline Stokowski 
(Mrs. Leopold Stokowski)~ of New York, New York; Elsie Jenkins 
Symington (~rs. Do.nald Syi_nington), · o.f Baltimore, Maryland; 

. B; Howell Griswold, of Baltimore, Maryland; .A.nn MorganL of 
New York; New York; John Hay Whitney, of New York, ~ew 
York; Ott-0 H. Kahn, of New York, New York; Harriet Barnes 
Pratt (Mrs. Harold I. Pratt), of New York, New York; Mrs. W. 
Murray Crane, of New York, New York; A. Conger Goodyear, o:f 
Nsw York, New York; Alice Garrett (Mrs. John W. Garrett),·of 
Baltimore, Maryland; John W. Garrett, of Baltimore, Maryland; 



Attachment 4: Taft-Hartley Act 

(1947) 

R
EC

EIV
ED

 by M
SC

 4/5/2022 2:45:07 PM



R
EC

EIV
ED

 by M
SC

 4/5/2022 2:45:07 PM

136 

11Dl8 21, 1947 
(H. R.1874] 

(Public Law 100] 

38 Stat.MO. 

J'une 23, 10.7 
(H. R.3020) 

[Publio Law 101] 

49 Brat. «o. 
29 U. B. 0, H 1a1-

166. 

· PUBLIO LA. WS-OBS. 114, 12o-JUNE 21, 23, 1941 [61 STAT. 

[CHAPTER 114) 
AN ACT 

To a.mend the Act entitled "An Act to provide that the United States shall. aid 
the States in the construction of rural post roads, and for other purposes", 
approved July 11, lOJ.6, as amended and supplemented, and for other purpoaee. 

Be it enacted, by the Senate and BOU8e of Rep'l"8sentatives of the 
United States ol America in Oongress assembled, That paragraph ( d) 
of section 4 of the Federal-Aid liighwe.y Act of 1944, Public Law 521, 
Seventy-eighth Congress;. approved December 20, 1944, is hereb:y 
amended by striking out-the term "one year" where it appears in said 
paragraph and inserting in lieu thereof the term "two years". 

Approved June 21, 1947. 

[CHAPTER 120} 
AN ACT 

To amend the Nations.I Labor Relations Act, to provide additional facilities for 
the mediation of labor disputes affecting commerce1 to equalize legal respon
sibilities of labor organizations and employers, and ror other purposes. 

Be it enacted by the Setnate and HoU8e of Representatwes of the 
United States of America in CongresHJ,S8em,bkd, 

SHORT TITLE AND DECLARATION OF POLICY 

SEOTION 1. (a) This Act may be cited as the "Labor Management 
Relations Act, 1947". 

(b) Industrial strife which interferes with the normal flow of com
merce and with the full production of articles and commodities for 
commerce, can be avoided or substantially minimized if employers, 
employees, and labor organizations each recognize under faw one 
another's legitimate rights in their relations with each other, and above 
all recognize under law that neither party has any right in its relations 
with any other to engatpi in acts or practices which jeopardize the 
public health, safety, or mterest. 

It is the purpose and policy of this Act, in order tof romote the full 
flow of commerce, to prescrioe the legitimate rights o both employees 
and employers in their relations affecting commerce, to provide orderly 
and _peaceful procedures for preventing the interference by either with 
the legitimate rights of the other, to protect the rights of individual 
employees in their relations with labor organizations whose activities 
affect commerce, to define and proscribe practices on the part of labor 
and management which affect commerce and are inimical to the general 
welfare., and to pro~ect the rights of the public in connection with 
labor disputes affectmg commerce. 

TITLE I-AMENDMENT OF NATIONAL LABOR 
RELATIONS .A.CT 

SEC. 101. The National Labor Relations Act is hereby amended to 
read as follows : 

1TINDINGS AND POLIOIES 

"SECTION 1. The denial by some employers of the right of employees 
to organize and the refusal b_y some employers to accept the procedure 
of collective bargaining lead to strikes and other forms of mdustrial 
strife or unrest1 which have the intent or the necessary effect of burden
ing or obstruetmg commerce by (a) impairing the efficiency, safety, or 
operation of the mstrumentahties of commerce; (b) occurring in the 
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current' of commerce; ( c) materially affecting, restraining, or control· 
Jin~ the flow of raw materials or manufactured or processed goods from 
or mto the channels of commerce, or the prices of such materials or 
goods in commerce; or (d) causing diminution of employment and 
wages in such volume as substantially to impair or disrupt the market 
for goods flowing from or into the channels of commerce. 

"'l'he inequality of bargaining power between employees who do not 
possess :full freedom of association or actual liberty of contract, and 
employers who are organized in the corporate or other forms of owner
ship association substantially burdens and affects the flow of commerce, 
and tends to ag"ravate recurrent business depressions, by depressing 
wage rates and the purchasing power of wage earners m mdustry and 
by ~reventing the stabilization of competitive wage rates and working 
conclitions within and between industries. 

"Experience has proved that protection by law of the right of 
employees to organize and bargain collectivelJ safeguards commerce 
from injury, impairment, or interruption, ancl promotes the flow of 
commerce by removing certain recognized sources of industrial strife 
and unrest, bf encouraging practices fundamental to the friendly 
adjustment of mdustrial disputes arising out of differences as to wages

1 hours, or other working conditions, and by restoring equality ot 
barg_aining power between employers and employees. 

"Experience has further demonstrated that certain practices by some 
labor organizations, their officers, and members have the intent or the 
necessary effect of burdening or obstructing commerce by preventing 
the free flow of goods in such commerce through strikes and other 
forms of industrial unrest or through concerted activities which impair 
the interest of the public in the free flow of such commerce. The 
elimination of such practices is a necessary condition to the assurance 
of the rights herein guaranteed. 

"It is hereby declared to be the policy of the United States to 
eliminate the causes of certain substantial obstructions to the free flow 
of commerce and to mitigate and eliminate these obstructions when 
they have occurred by encouraging the practice and procedure of collec
tive bargaining and by protecting the exercise by workers of full free
dom of association, self-organization, and designation of representa
tives of their own choosing, for the purpose of negotiating the terms 
and conditions of their employment or other mutual aid or protection. 

"DEFINITIONS 

"SEc, 2. When used in this Act-
"( 1) The term 'person' includes one or more individuals, labor 

orgamzations, partnerships, associations, corporations, legal reprew 
sentatives, trustees, trustees in bankruptcy, or receivers. 

"(2) The term 'employer' includes any person acting as an agent of 
an employer, directly or indirectly, but shall not include the United 
States or any wholly owned Government corporation, or any Federal 
Reserve Bank, or any Stnto or political subdivision thereof or any 
corporation or association operating a hospital, if no part of the net 
earnings inures to the benefit of any private shareholder or individual, 
or any person subject to the Railway Labor Act, as amended from time 
to time, or any labor organization ( other than when acting as an 
employer), or anyone acting in the capacity of officer or agent of such 
labor organization. 

"(3) The terlll 'employee' shall include any employee, and shall not 
be !united to the employees of a particular employer, unless the Act 
expli('.itly states otherwise, Hnd shall include any individual whose 
work has ceased as a consequence of, or in conn_ection with, any current 
labor dispute or because of any unfair labor practice, and who bas not 

137 

Policy of the t.:"nited 
States. 

J>wl,p.161, 

44 Stat. 677, 
45 U. S. C, lf!M• 

163, 181-188. 
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44 Stat. U/7, 
46 u. s. c. um-

1113,1s1-1es. 

Posl, p. 140. 

PUBLIC LAWS-OB. 12o-JlJNE 23, 194T (61 S1'.t.'l'. 

obtained any other regular and substantially equivalent empfoymentJ 
but shall not include any individual employed as an agricultural 
laborer1 or in the domestic service of any family or person at his home, 
or any individual employed by his _parent or spouse, or any individual 
having the status of an independent contractor, or any individual 
employed as a SUJ?ervisor, or any individual employed by an employer 
subjeot to the Rall way Labor Act, as amended from time to time, or by 
anl other person who is not an employer as herein defined. 

'(4) Tlie term 'representatives' includes any individual or labor 
or§amzation. 

'(5) The term 'labor organization' means any organization of any 
kind or any agency or employee representation committee or plan, in 
which employees participate and which exists for the purpose, in whole 
or in part, of dealing with employers concerning grievances

1 
labor 

disputes, wages, rates of pay, hours of employment, or conditions of 
work. 

" ( 6) The term 'commerce' means trade, traffic, commerce, trans
portation, or communication among the several States, or between the 
District of Columbia or any TeITitory of the United States and any 
State or other Territory? or between any foreign countrl" and an:y 
State, Territory, or the District of Columbia, or within the District of 
Columbia or any TeITitory, or between points in the same St.ate but 
through any other State or any Territory or the District of Columbia 
or any foreign country. 

"(7) The term 'affecting commerce' me!l.Ils in commel"Ce, or burden
ing or obstructing commerce or the free flow of commerce, or having 
led or tending to lead to a labor dispute burdening or obstructing 
commerce or tJie free flow of commeroo. 

" ( 8) The term 'unfair labor practiceJ means any unfair labor prac
tice listed in section 8. 

"(9) The term 'labor dispute' includes any controversy concerning 
terms, tenure or conditions of employment1 or concerning the associa
tion or representation of persons in negotiating, fixing1 maintaining, 
changing, or seeking to arrange terms or conditions or employment, 
regardless of whether the disputants stand in the proximate relation 
of employer and emplo_yee. 

"(10) The term 'National Labor Relations Board' means the 
N atlona.l Labor Relations Board provided for in section 3 of this Act. 

"(11) The term 'supervisor' means any individual having authority, 
in the int.erest of the employer, to hire, transfer1 suspend, lay off, recall, 
promote discharge, assign, rewardt or discipline other employees, or 
responsibly to direct them, or to ad3ust their grievances, or efi'ectively 
to recommend such action, if in connection with the foregoing the 
exercise of such authority is not of a merely routine or clerical nature, 
but r~uires the use of independent judgment. 

"(12l The term 'professional employee' means-
'(a) any employee engaged in work (i) predominantly intel

lectual and varied in character ,as opposed to routine mental, 
manual, mechanical, or physical work; (ii) involving the con
sistent exercise of discretion and judgment in its performance; 
(iii) of such a character that the output _produced or the result 
11.ccomplished cannot he standardized in relation to a given period 
of time; (iv) requiring knowledge of an advanced type in a 
field of science or learning customarily acquired by a prolonged 
course of specialized intellectual instruction and study in an 
institution of higher learning or a hospital, as disting!Jished from 
a general academic education or from an apprenticeship or from 
training in the performance of routine mental, manual, or physical 
processes; or 
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~'(b) any employee, who (i) has completed the courses of 

gecialized intellectual instruction and study. described in clause 
1v) of para~raph (a), and (ii) is performing related work under 

t e supervision of a pmfessional person to qualify himself to 
become a professional employee as defined in paragraph (a). 

-"(13) In determining whether any person is acting as an 'agent' 
of another person so as to make such other person responsible for 
his acts, the question of whether the specific nets performed were 
actually authorized or subsequently ratified shall not be controlling. 

"NATION.AL LABOR RELATIONS BOARD 

"SEC, 3. (a) -The National Labor Relations Board (hereinafter 
called the 'Board') created by this Act prior to its amendment by the 
Labor Management Relations Act, 1947, is hereby continued as an 
agencx of the United States; except that the Board shall consist of five 
instead of three members, appointed by the President by and with 
tlie advice arid consent of the Senate. 0£ the two additional members 
so provided for, one shall be appointed for a term of five years and 
the other for a term of two years. Their successors, and the successors 
of the other members, shall be appointed for terms of five years each, 
excepting that any individual chosen to fill a vacancy shall be appointed 
only for the unexpired term of the member whom he shall succeed. 
The President shall designat~ one member to serve as Chairman of 
the Board. Any member of the Board may be removed by the Presi
dent, upon notice and hearing, for neglect of duty or malfeasance in 
office but for no other cause. 

"(b) The Board is authorized to delegate to any tp:"oup of three 
or more menibers any or all of the powers which it ma; itself exercise. 
A vacancy in the Board s11all not impair the right o the remaining 
members to exercise all of the powers of the Boa.rd, and three members 
of the Board shall, at all times, constitute a quorum of the Board, 
except that two members shall constitute a quorum of any group 
designated pursuant to the first sentence hereof. The Board shall 
have an official seal which shall be judicially noticed. 

" ( c) The Board shall at the close of each fiscal year make a report 
in writing to Congress and to the President stating in detail the cases 
it has heard, the decisions it has rendered, the names, salaries, and 
duties of all employees and officers in the employ or under the super
vision of the Board, and nn account of all moneys it has disbursed. 

" ( d) There shall be a General Counsel of the Board who shall be 
appointed by the President, by and with the advice and consent of the 
Senate, for a term of four years. The General Counsel of the Board 
shall exercise general supervision over all attorneys employed l>y the 
Board ( other than trial examiners and legal assistants to Board 
members) and Qver the officers and emploJ7ees in the regional offices. 
He shall have final authoritt, on behalf of the Board, in respect of the 
investigation of charges ana issuance of complaints under section 10, 
and in respect of the :Rrosecution of such complaints before the Board, 
and shall have such other duties as the Board may prescribe or as may 
be provided by law. · 

,tSEo. 4. (a) Each member of the Roard and the General Counsel of 
the Board shall receive a salary of $12,000 a year, shall be eligible £or 
reappointment, and shall not engage in any other business, vocation_,, 
or employment. The Board shall appoint an executive secretary, an<1 
such attorneys, examiners, and reiional directors, and such other 
employees as it may from time to time find necessary for the proper 
performance ofits auties. The Board may not employ any attorneys 
for the purpose of reviewing transcripts of hearings or preparing 
dra~s of opinions except that any attorney employed for assignment 
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as a legal assistant to any Board member may for such Board member 
review such transcripts and prepare such drafts. No trial examiner's 
report shall be reviewed, either before or after its publication, by any 
person other than a member of the Board or his legal assistant, and no 
trial examiner shall advise or consult with the Board with respect to 
exceptions taken to his findings, rulings, or recommendations. The 
Board may establish or utilize such regional, local, or other agencies, 
and utilize such voluntary and uncompensated services, as may from 
time to dme be needed. Attorneys appointed under this section may, 
at the direction of the Board, appear for and represent the Board m 
any case in court. Nothin~ in this Act shall be construed to authorize 
the Board to appoint individuals for the purpose of conciliation or 
mediation or for economic analysis. 

"(b) Ah of the expenses of the Board, including all necessary travel~ 
ing and subsistence expenses outside the District of Columbia mcurred 
by the members or employees oi: the Board under its orders, shall be 
allowed and paid on the. presentation of itemized vouchers therefor 
approved_ by the Board or by any individual it designates for that 
purpose. 

"SEO. 5. The principal office of the Board shall be in the District 
of Columbia, but it may meet and exercise any or all of its powers at 
any other place. The Board may, by one or more of its members or 
by such agents or agencies as it may designate) prosecute any inquiry 
necessary to its functions in any J?art of the Umted States. A member 
who participates in such an inquiry shall not be dis9ualified from sub
se1,uently participating in a decision of the Board m the same case. 

'SEo. 6. The Board shall have authority from time to time to make, 
amend, and rescind, in t~e manner prescribed by the Administrative 
Procedure Act, such rules and regulations as may be necessary to carry 
out the provisions of this Act. 

"RIGHTS OF EMPLOYEES 

"SEO, 7. Employees shall have the right to self-organization, to 
form, join, or assist labor organizations, to bargain collectively through 
representatives of their own choosing, and to engage in other concerted 
activities "for the purpose of collective bargaining or other mutual aid 
or protection, and shall also have the right to refrain from any or all 
of such activities except to the extent that such right may be affected 
by an agreement requiring membership in a labor organization as a 
condition of employment as authorized in section 8 (a) (3). 

"UNFAIR LABOR l'RAOTIOES 

"SEO. 8. (a) It shall be an unfair labor practice for an employer
" (1} to interfere with, restrain, or coerce employees in the exer

cise of the rights guaranteed in section 7; 
"(2) to dominate or interfere with the formation or adminis

tration of any labor orga:nization or contribute financial or other 
support to it: P'l'ovi<kd, That subject to rules and regulations 
made and published by the Board pursuant to section 6, an 
employer shall not be prohibited from permitting employees to 
confer with him during working hours without loss of time or pay; 

"(3) by discrimination in regard to hire or tenure of employ
ment or any term or condition of employment to encourage or 
discour~e membership in any labor orgamzation: Provide~ That 
nothing m this Act, or in any other statute of the United e;tate.s, 
shall preclude an employer from making an agreement with a labor 
org:anization (not established, maintained, or assisted by any 
action defined in section 8 (a) of this Act as an unfair labor 
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practice) to require as a condition of employment membership 
therein on or after the thirtieth day following the beginning of 
such employment or the effective date of such agreement, whlch
ever is the later, ( i) if such labor organization is the representative 
of the employees as provided in section 9 (a), in the appropriate 
collective-bargaining unit covered by such 'agreement when made; 

- and (ii) ·i:f, following the tnost recent election held as provided in 
section 9 ( e) the Board shall have certified that at least a majority 
of the employees eligible to vote in such election have voted to 
authorize such labor organization to make such an a~eement: 
Provided further, That no employer shall justify any discrimina
tion a~ainst an employee for nonmembership in a labor organiza
tion (A) if he has reasonable grounds for believing tliat such 
membership""·as not available to the employee on the same terms 
and conditions generally applicable to other members, or ( B) if 
he has reasonable grounds for believing that membership was 
denied or terminated for reasons other than the failure of the 

· employee to tender the periodic dues and the initiation fees 
uniformly required as a condition of acquiring or retaining 
membership ; 

" ( 4) to discharge or otherwise discriminate against an employee 
because he has filed charges or given testimony under this Act; 

"(5) to refuse to bargain collectively with the representatives 
of-his employees, subject to the provisions of section 9 (a). 

"(b) It shall 6e an unfair labor practice for a labor organization or 
its agents-

"(1) to restrain or coerce (A) employees in the exercise of the 
rights guaranteed in section 7: Provided, That this paragra:ph 
shall not impair the right of a labor organization to prescribe 1ts 
own rules with resJJect to the acquisition or retention of member
ship therein; or (B) an employer in the selection of his re_pre
sentatives :for the purposes of collective bargaining or the adJust
ment of grievances; 

"(2) to cause or attempt to cause an employer to discriminate 
a~ainst an ~mployee in violation of subsection (a) (3) or to 
discriminate against an employee with respect to whom member
ship in such organization has been denied or terminated on some 
~round other than his failure to tender the periodic dues and the 
mitiation fees uniformly required as a condition of acquiring or 

·· retaining membership; · 
"(3) to refuse to bargain collectively with an employer, pro

vided it is the representative of his employees suoject to the 
provisions of section 9 (a) ; 

"(4) to engage in, or to induce or encourage the employees of 
any employer to engage in, a strike or a concerted refusal in the 
course of their employment to use, manufacture, process, transport, 
or otherwise handle or work on any goods, articles1 materials, or 
commodities or to perform any services, where an obJect thereof is: 
(A) forcing or requiring any employer or self-employed person 
to Join any labor or employer organization or any employer or 

·· other J?erson to cease using, selling, handling, transporting, or 
otherwise dealing in the products of any other producer, processor, 
or manufacturer, or to cease doing business with any other person; 
(B) forcing or requiring any other employer to recognize or bar
gain with a labor organization as the representative of his 
employees unless such labor organization has been certified as the 
representative of such employees under the provisions of section 9; 
(C} forcin~ or requiring any employer to recognize or bargain 
with a particular labor organization as the representative of his 
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employees if another labor organization has been certified .as the 
representative of such employees under the provisions of section 9; 
(D) forcing or requiring any employer to assign pa.rticulv work 
to employees in a particular labor organization or in a particular 
trade, craft, or class rather than to emp1oyoos in another labor 
organization or in another trade, eratt, or classA unless such 
employer is :fail4ng to .conform to an order or certincation of the 
Board de~ the bargaining representative for employees 
performing such work: Pr01Jided, That noilring contained in this 
subsection (b) shall be construed to make unlawful a refusal by 
1my person to enter upon the premises of e.ny .employer {other 
than his own employer), if the employees of such employer are 
engaged in a strike ratified or approved by a representative of such 
employees whom such employer is required to .recognize under 
this Act; 

" ( 5) to require of emrloyees covered by an agreement author
ized under subsection (a (.3) the payment? as aeondition preced
ent to becoming a niem er of such orgamzation, of a fee in an 
amount which the Board finds excessive or discriminatory under 
all the circumstances. In making such a finding, the Boa-rd .shall 
consider, amoni other relevant factors, the practices a.nd customs 
of labor orgamzations in the particular industry, and the wages 
currently paid to the employees affected; and 

"(6) to cause or attempt to cause a.n employer to pay or deliver 
or agree to pay or 4eliver any money or other thing of value, :in 
the nature of an exaction, for services which are not performed 
or not to be performed. 

"(c) The expressing ·Of any views, argument, or opinion, or the 
dissemination thereof, whether in written, printed, graphic, or visual 
:form, shall not constitute or be evidence of an unfair labor practice 
under any of the provisions of this .Act. if such expression contains no 
threat of reprisal or force or promise of benefit. 

"(d) For the purposes of this section, to bargain collectively is the 
performance of the mutual obligation of the employer and the repre
sentative of the employees ro meet at reasonable times and confer in 
good faith with respect to W8.f{eS\ hours, and other terms and conditions 
of employment, or the negotiation of a.n agreement, or any question 
arising thereunder, and the execution of a written contract incorpo
rating any agreement reached if requested by either party, but such 
obligation does not compel either party to agree to a proposal or~uire 
the making of a concession: Provided1 That where there is in effect a 
collective-bargaining contract covering employees in an industry 
affecting commerce the duty to bargain colfectively shall also mean 
t,hat no party to such contract shall terminate or modify such contract, 
unless the party desiring such termination or modification-

" ( 1) serves a written notice upon the other party to the contract 
of the ,prol?osed termination or modification sixty days prior to 
the expiration date thereof, or in the event such contract contains 
no expiration date, sixty days prior to the time it is proposed to 
make such termination or modification; 

"(2) offers to meet and confer with the other party for the 
purpose of negotiating a new contract or a contract containing 
the proposed modificatrons; 

"(3) notifies the Federal Mediation and Conciliation Service 
within thirty days after such notice of the existence of a dispute1 
and simultaneously therewith notifies any State or Territorial 
agency established to mediate and conciliate disputes within the 
State or Territory where the dispute occurred, provided no agree
ment has been reached by that time; and 
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"(4) continues in full force and effect, without resorting to 
strike or lock-out, all the terms and conditions of the existing 
contract for a period of sixty days after such notice is given or 
until the expiration date of such contract, whichever occurs later: 

The duties imposed upon employers, employees, and labor organizations 
by par~aphs (2), (8), and (4) shall become inapplicable upon an 
inte.rvem~ certification of the Board, under which the labor organiza• 
tion or individual, which is a party to the contract, has been superseded 
as "or ceased to be the representative of the employees subject to the 
provisions of section 9 (a), and the duties so imposed shall not be 
construed as requiring either :{>arty to discuss or agree to any modifica
tion of the terms and conditions contained in a contract for a fixed 
period, if such modification is to become effective before such terms and 
conditions can be reopened under the provisions of the contract. Any 
employee who engages in a strike within the sixty-day period specified 
in this subsection shall lose his status as an employee of the employer 
engaged in the particular labor dispute, for the purposes of sections 8, 
9, and 10 of this Act, as amended, but such loss of status for such 
employee shall terminate if and when he is reemployed by such 
employer. 

''REPREsENTATIVF.8 AND ELECTIONS 

"SEC. 9. (a) Representatives desi~ated or selected for the .Purposes 
of collective bargaining by the maJority of the employees m a unit 
appropriate for such purposes, shall be the exclusive representatives of 
all the employees in such unit for the purposes of collective bargaining 
in respect to rates of pay, wages, hours of emplo;rmenti or other condi
tions of employment: Providea That any mdividua employee or a 
group of employees shall have t&e right at any time to present w.iev
ances to their employer and to have such grievances adjusted, without 
the intervention of the bargaining representative, as Ion~ as the adjust
ment is not inconsistent with the terms of a collective-bargaining 
contract or agreement then in effect: Provided fwrther, That the bar
gaining representative has been given opportunity to be present at 
such adjustment. 

"(b) The Board shall decide in each case whether, in order to assure 
to employees the fullest freedom in exercising the rights guaranteed 
by this Act, the unit appropriate for the purposes of collective bar
gaining shall be the employer unit, craft unit, pfant unit, or subdivision 
thereof: Promded, That the Board shall not (1) decide that any unit 
is appropriate for such purposes if such unit includes both professional 
employees and employees who are not professional employees unless 
a majority of such professional employees vote for inclusion in such 
unit; or (2) decide that any craft unit is inap_propriate for such 
purposes on the ground that a different unit has been established by 
a prior Board deter:mination1 unless a majority of the employees in the 
proposed craft unit vote agarnst separate representation or (3) decide 
that any unit is appropriate for such purJ,Joses if it includes, together 
with other employees, any individual employed as a guard to enforce 
against employees and other persons rules to protect property of the 
employer or to protect the safety of persons on the employer's premises i 
but no labor organization shall be certified as the representative ot 
employees in a bar~ainin_g unit of guards if such organization admits 
to membership, or 1s affiliated directly or indirectly with an organiza~ 
tion which admits to membership, employees other than guards. 
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" ( c) ( 1) Whenever a petition shall have been filed, in accordance 
with such regulations as may be prescribed by the Board-

"(A) by an employee or group of employees or any individual 
or labor organization acting m their behalf alleging that a substan
tial number of employees (i) wish to be represented for collective 
bargaining and tlia~ their employer declines to recognize their 
representative as the representative defined in section 9 (a), or 
(ii) assert that the individual or labor organization1 which has 
been certified or is being currently recognized by their employer 
as the bargaining representative, is no longer a representative as 
defined in section 9 (a) ; or 

"(B) by an employer, alleging that one or more individuals or 
labor organizations have presented to him a claim to be recognized 
as the representative defined in section 9 (a) ; 

the Board shall investi~ate such petition and if it has reasonable cause 
to believe that a question of representation affecting commerce exists 
shall provide for an appropriate hearing upon due notice. Such 
hearing may be conducted by an officer or employee of the regional 
office, who shall not make any recommendations with respect tliereto. 
If the Board finds upon the record of such hearing that such a question 
of representation exists, it shall direct an election by secret ballot and 
shall certify the results thereof. 

"(2) In determinin~ whether or not a <].Uestion of representation 
aff ectmg commerce exists, the same regulations and rules of decision 
shall apply irrespective of the identity of the persons filin_g the petition 
or the kmd of relief sought and in no' case shall the Board deny a labor 
organization a place on the ballot by reason of an order with respect 
to such labor or~anizatiop or its predecessor not issued in conformity 
with section 10 ~ c). 

"(8) No election shall be directed in any bargaining unit or anl' 
subdivision within which, in the preceding twelve-month period, a valid 
election shall have been held. Emplo:y:ees on strike who are not 
entitled to reinstatement shall not be eligible to vote. In any election 
where none of the choices on the ballot receives a majority, a run-off 
shall be conducted, the ballot providing for a selection oetween the 
two choices receiving the largest and second largest number of valid 
votes cast in the election. 

" ( 4) Nothing in this section shall be construed to prohibit the waiv• 
ing of lrearin~ by stipulation for the purpose of a consent election in 
conformity with regulations and rules of decision of the Board. 

"(5) In determining whether a unit is appropriate for the purposes 
specifled in subsection (b) the extent to which the employees have 
or~nized shall not be controlling. 

'(d) Whenever an order of the Board made pursuant to section 
10 ( c) is based in whole or in part UJ?On facts certified following an 
investigation pursuant to subsection ( c) of this section and there is 
lt petition for the enforcement or review of such order, such certification 
and the record of such investigation shall be includect in the transcriJ?t 
of the entire record required to be filed under section 10 ( e) or 10 (:t), 
an_d t~ereupon the !1ecree .of the court enforcing, modifying, or settmg 
aside m whole or m part the order of the Board shall be made and 
entered upon the pleadings, testimony, and proceedings set forth in 
such transcript. 

"(e) (1) Upon the filing with the Board by a labor organization, 
which is the representative of employees as provided in section 9 (a), 
of a petition a1le~ing that 30 per centum or more of the employees 
within a unit cla1mea to be ap:eropriate for such purposes desire to 
authorize such labor organization to make an agreement with the 
employer of such employees requiring membership in such labor organ-
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ization as a condition of employment in such unit, upon an appropriate 
showing thereo:f the Board shnll, if no question of 1·epresentation existst 
take a secret ballot of such employees, and shall certify the results 
thereof to such labor organization and to the employer. 

"(2f Upon the filing with the Board, by 30 per centum or more of 
the employees in a bargaining unit covered by an agreement between 
their employer and a labor organization made pursuant to section 8 
(a) (3) (ii), of a petition alleging they desire that such authori~y 
b~ rescmded, the Board shall take a secret ballot of the employees m 
such unit, and shall certify the results thereof to such labor orgamzation 
and to the employer. 

"(3) No election shall be conducted pursuant to this subsection in 
any bargaining unit or any subdivision within which, in the preceding 
twelve-mouth period, a valid election shall have been held. 

''{f) No investigation shall be made by the Board of any question 
affecting commerce concerning the representation of employees, raised 
by a labor organization under subsection ( c} o:f this section, no petition 
under section 9 ( e) (1) shall be entertained, and no complaint shall be 
issued pursuant to a charge made by a labor organization under sub
section (b) of sect.ion 10, UI).less such labor organization and any 
national or international labor organization of which such labor organ
ization is an affiliate or constituent unit (A) shall have prior thereto 
filed with the Secretary o:f Labor copies of its coustitution and bylaws 
and a report, in such :form as the Secretary may prescribe, showmg-

" ( l) the name of such labor organization and the address of 
its prmcipal place of business; 

"(2) the namesJ. titles, and compensation and allowances of its 
three principal omcers and of any of its other officers or agents 
whose aggregate compensation and allowances for the preceding 
year exceeded $5,000, and the amount of the compensation ana 
allowances paid to each such officer or agent during such year; 

"(3) the manner in which the officers and agents referred to in 
clause (2) were elected, appointed, or otherwise selected; · 

" ( 4) the initiation fee or fees which new members are required 
to gny on becoming members of such labor organization; 

' ( 5) the regular dues or :fees which members are required to 
pay in order to remain members in good standing of such labor 
or§anization; 

( 6) a detailed statement of, or reference to provisions of its 
constitution and bylaws showing the procedure followed with 
respect to, (a) qualification for or restrictions on membership, 
(b) election of officers and stewards, ( c) calling of regular and 
special meetings, ( d) levying of assessments, ( e) imposition of 
fines, (f) authorization £or bargaining demands, (g) ratification 
of contract terms, (h) authorization for strikes, (i) authorization 
for disbursement of union funds, (j) audit o:f union financial 
transactions, (k) participation in insurance or other benefit plans, 
and (1) expufsion of members and the grounds therefor; 

and (B) can sliDw thut prior thereto it has-
" ( 1) filed with the Secretary of Labor, in such form as the 

Secretary may prescribe, a report showing all of (a) its receipts 
o:f an_y kind and the sources of such receipts, (b) its total assets 
and liabilities as of the end of its last fiscal year, (c) the disburse
ments made by it during such fiscal year, including the purposes 
for which made; and 

"(2) :furnished to all of the members of such labor organization 
copies of the financial report required by paragraph (1) hereof 
to be filed with the Secretary of Labor. 
9~347°--46--pt.1~10 
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"(g) It shall b.e the obligation of all labor organim,tions to file 
annually with the Secretary of Labor, in such :form as the Secretary 
of Labol' may prescribe, reports bdnging up to date the information 
re9.uired to be supplied in the initial filing by subsection (f} (.A) of 
this section, and to file with the Secretary of Labor and iurnish to its 
members annually financial reports in the form and manner p.rescribed 
in subsection (fj (B). No labor organization shall be eligible for 
certification under this section as the representative of any employees, 
no petition under section 9 (e) (1) shall be entertained, and no com~ 
plamt shall issue under section 10 with respect to a. charge filed by 
a labor organi:z;ation unless it can show that it and any national or 
international labor organization of which it is an affiliate or constituent 
unit has complied with its obligation under this subsection. 

"(h) No investigation shall be made by the Board of any question 
affecting commerce concerning the l'epresentation o:f employees, raised 
by a labor organization under subsection ( c) of this section, no petition 
under section 9 ( e) (1) shall be entertained, and no com.Plaint shall be 
issued pursuant to a charge made by a labor organization under sub
section (b) of section 10, unless tliere is on fiie with the Board an 
affidavit executed contemporaneously or within the preceding twelv.-e
month period by each officer of such labor organization and the officers 
of any nationa1 or international labor organization of which it is an 
.affiliate or constituent unit th.at he is not a member o:f the Communist 
Party or affiliated with such party, and that he does not believe in1 and 
is not a member of or supports an_y organization that believes m or 
teaches, the overthrow 01 the United States Government by force or by 
any illegal or unconstitutional methods. The provisions of section 
35 · A of the Criminal Code shall be applicable in respect to such 
affidavits. 

"PREVENTION OF UNFAIR LABOR l'R.A.OTIOES 

"SEc. 10. (a) The Board is empowered, as hereinafter provided, to 
preven:t aµy perso~ from engaging in ~ny unfair labor practice ( listed 
m section 8) affecting commerce. This power shall not be affected by 
any other means of aajustment or prevention that has been or may be 
established by agreement, law, or otherwise: Provided, That the 
Board is empowered by agreement with any agency of any State or 
Territory to cede to such agency jurisdiction over any cases in any 
industry ( other than mining, manufacturing, communications, and 
transportation except where predominantly local in· chaxacter) even 
though such cases may in volvelabor disputes a:ff ectin~ commerce, unless 
the provision of the State or Territorial statute a.l>p11cable to the deter
mination of such cases by such agency is inconsistent with the corre
sponding. provision of this Act or has received a construction incon
Sistent therewith. 

"(b) Whenever it is charged that any person has engaged in or is 
engagmg in any such unfair labor practice, the Board, or any e,gent 
or agency designated by the Board for such purposes, shall 'have power 
to issue and cause to oe served upon such person a complaint stating 
the charges in that respect, and containing a notice of hearing before 
the Boara or a member thereof, or before a designated agent or agency1 
ate. place therein fixed?Eot less than five de.ys after the serving of saw 
complaint: Provided, That no complaint shall iesue based upon any 
unfair labol' practice occurring more than six months prior to the filing 
of the ch!!,rge with the Board and the service of a copy thereof upon 
the tierson against whom such charge is made, unless the person 
nggr1eved thereby was prevented from :filing such charge by reason of 
service in the armed :forces, in which event the six-month period shall 
be computed from the day of his discharge. .Aii.y such complaint may 
be amended by the member, agent, or agency conducting the hearing 
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or the Board in its discretion at any time prior to the issuance of an 
order based thereon. The person so complamed of shall have the right 
to file an answer to the onginal or amended complaint and to appear 
in person or otherwise and give testimony at the place and time fixed 
in the complaint. In the discretion of the member, agent, or agenc;r 
con.ducting th;e hearing or the Bo~rd, any other person mi:y be allowed 
to mtervene m the said proceeding and to present testimony. Any 
such proceeding shall, so far as practicable, be conducted in accordance 
with the rules of evidence applicable in the district courts of the 
United States under the rules of civil procedure £or the district courts 
of-·the United States, adopted by the Supreme Court of the United 
States pursuant to the Act of June 19, 1934 (U. S. C., title 28, secs. 
723-B, 723-C). 

"(c) The testimony taken by such member, agent, or agency or the 
Board shall be reduced to writing and filed with the Board. There
after, in its discretion, the Board upon notice may take further testi
mony or hear argument. If upon the preponderance of the testimony 
taken the Board-shall be of the opinion tliat any person named in the 
complaint has engaged in or is engaging in any such unfair labor 
practice, then the Board shall state its findings of fa.c~ and shall issue 
and ca use to be served on such person nn orcfer requrrmg such person 
to· cease and desist from such unfair labor practice, and to take such 
affirmative action including reinstatement of employees with or without 
back pay, as will effectuate the policies of this Act: Provided, That 
where an order directs reinstatement of an employee, baek pay may 
be required of the employer or labor organization, as the case may be, 
responsible for the discrimination suffered by him: And pr_ovided 
f'l.llrpher.,. That in d~termining whether 8; complaint shall iss.ue all~w.ng 
a v10Iation 0£ section 8 (a) (1) or section 8 (a) (2), and m deciding 
such cases, the same regulations and rules of decision shall appl.Y 
irrespective of whether or not the labor organization a.:ffec«:id is affili
ated with a labor organization national or ·international in scope. 
Such order may further require such :person to make reports from 
time to time showing the extent to which 1t has complied with the order. 
If upon the vreponderance of the testimony taken the Board shall not 
be of the opmion that the person named in the complaint has engaged 
in or is en~aging .in an:y such unfair la~or practice, th~n t~1e. Board 
shall state its findmgs of fact and shall issue an order disrmssmg the 
said coµiplaint. No order of the Board shall require the reinstatement 
of any individual as an employee who has been suspended or dis
charged, or the payment to him of any back pay, if such individual 
was suspended or discharged for cause. In case the evidence is pre
sented before a member 0£ the Board, or before an examiner or exam
iners thereof, such member, or such examiner or examiners, as the 
case may be, shall issue and cause to be served on the parties to the 
proceedmg a proposed report, together with a recommended order, 
which shall be filed with tl1e Board, and if no exceptions are filed 
within twenty days after service thereof U}:_lon such parties, or within 
such further period as the Board may authorize, such recommended 
order shall become the order of the Board and become effective as 
therein prescribed. 

"(d) Until a transcript of the record in a case shall have been 
filed in a court, as hereinafter provided, the Board may at any time, 
upon reasonable notice and in such manner as it shall deem proper, 
modify or set aside, in whole or in part, any finding or order made or 
issued by it. 

" ( e} The Board shall have power to petition any circuit court of 
appeals of the United States (including the United States Court of 
Appeals for the District of Columbia), or i:f nll tlie circuit courts of 
appeals to which application may be made are in vacation, any district 
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court of the United States (including the District Court of the United 
States for the District of Columbia), within any circuit or district, 
respectively, wherein the W1fair labor practice in question occurred or 
wherein such person resides or transacts business, for the enforcement 
o:f such order and for appropriate temporary relief or restraining order1 and shall certify and file in the court. a transcript of the entire record 
in the proceedings, including the pleadings and testimony upon which 
such order was entered and the .findings and order of the Board. Upon 
such filing, the court shall cause notice thereof to be served upon such 
person, and thereupon shall have jurisdiction of the proceeding and 
of the question determined therein, and shall have power· to grant 
such temporary relief or restraining order as it deems Just and proper, 
and to make and enter upon the pleadings, testimony, and proceedmgs 
set forth in such transcript a decree enforcing, modifying, and enforc
ing as so modified_, or setting aside in whole or in part the order of 
the Board. No obJ ection that has not been urged before the Board, its 
member, agent, or agency, shall be considered by the court, unless 
the failure or neglect to urge such objection shall he excused because 
of extraordinary circumstances. The findings of the Board with 
respect to questions of fact if supported by substantial evidence on the 
record considered as a whole shall be conclusive. If either party shall 
apply to the court for leave to adduce additional evidence and shall 
show to the satisfaction 0£ the court that such additional evidence is 
material and that there were reasonable grounds for the failure to 
adduce such evidence in the hearing before the Board, its member, 
agent, or agency, the court may order such additional evidence to be 
ta.ken be:fore the Board, its members, agent, or agency, and to be made 
a part of the transcript. The Board may modif:v its .findings as to 
the facts, or make new findings, by reason of additional evidence so 
taken and filed, and it shall file such modified or new findings, which 
findings with respect to questions of fact if supported by substantial 
evidence on the record considered as a whole shall be conclusive, and 
shall file i_ts recommendations, if any, for the modification or setting 
aside of its original order. The jurisdiction of the court shall be exclu~ 
sive and its judgment and decree shall be final., except that the same 
shall be subject to review by the appropriate circuit court of appeals 
if application was made to the district court as hereinabove provided

1 and by the Supreme Court of the United States upon writ of certiorari 
or certification as f~ovided in sections 289 and 240 of the Judicial 
Code, as amended ( U. S. C., title 28, secs. 346 and 347) • 

" ( f) Any person aggrieved by a final order of the Board granting 
or denying in whole or in part the relief sought may obtain a review 
of such order in any circuit court of appeals of the United States in 
the circuit wherein the unfair labor practice in question was alleged 
to have been engag~d in or wherein such person resides or transacts 
business, or in the United States Court of Appeals for the District of 
Columbia, by filing in such court a written petition praying that the 
order of the Board be modified or set aside. A copy of such petition 
shall be forth with served upon the Board, and thereupon the aggrieved 
party shall file in the court a transcript of the entire record in the 
proceeding, certified by the Board, including the pleading and testi~ 
mony upon which the order complained of was entered, and the findings 
and order of the Board. Upon such filing, the court shall proceed in 
the same manner as in the case of an application by the Board under 
subsection ( e), and shall have the same exclusive jurisdiction to grant 
to the Board such temporary relief or restraining order as it deems 
just and proper, and in like manner to make and enter a decree enforc
mg1 modifying, and enforcing as so modified, or setting aside in whole 
or m part the order of the Board; the findings of the Board with 
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respect to questions of fact if supported by substantial evidence on 
the record considered as a whole ·shall in like manner be conclusive. 

"(~) The commencement of proceedings under subsection (e) or (f) 
of this section shall not, unless spacifically ordered by the court, operate 
as a stay of the Board's order. 

"(h) When ~ranting appropriate temporary relief or a restraining 
order, or makmg and entering a decree enforcing, modifying, and 
enforcing as so modified, or setting aside in whole or in part an order 
on the Board1 as provided in this section, the jurisdiction of courts 
sitting in equity shall not be limited by the Act entitled 'An Act to 
amend the Judicial Code and to define and limit the jurisdiction of 
cour_ts sitting in equity, an~ for _other purposes', approved March 23, 
1932 (U. S. C., Supp. VII,_ title 29, secs. 101-115). 

"(i) Petitions filed uncter this Act shall be heard expeditiously, and 
if Rossible within ten days after they have been docketed. 

'(j) The Board shall have power, upon issuance of a complaint as 
provided in subsection (b} charging that any person has engaged in 
or is engaging in an unfair labor practice, to petition any district 
court of the Unit.e<l States (including the Distrct Court of the United 
States for the District of Columbia), within any district wherein the 
unfair labor p:a:actice in question is alleged to have occurred or wherein 
such person resides or transacts business, for appropriate t.emvorary 
relief or restraining order. Upon the filing of any such petition the 
comt shal1 cause notice thereol to be served upon such person, and 
thereupon shall have jurisdiction to grant to the Board such temporary 
relief or restraining order as it deems just and proper. 

"(k) Whenever it is charged that any person has engaged in an 
unfair labor practice within the meaning of paragraph (4) (D) of 
section 8 (b), the Board is empowered and directed to hear and deter~ 
mine the ·dispute out of which such unfair labor practice shall have 
a1·isen, unless, within ten days after notice that such charge has been 
filed, the parties to such dispute submit to the Board satisfactory 
evidence that they have adjust.ed, or agreed upon methods for the 
voluntary adjustment of, the dispute. "Qpon compliance by the parties 
to the dispute with the decision ·of the Board or upon such voluntary 
adJustment of the dispute, such charge shall be dismissed. 

'(l) Whenever it is charged that any person has enga~ed in an 
unfair labor practice within the meaning of paragraph ( 4) (A) h(B), 
or (C) of section 8 (b), the preliminary investigation of such c arge 
shall be made forthwith and given priority over all other cases except 
cases of like chara..cter in the office where it is filed or to which it is 
referred. If, after such investigation, the officer or regional attorney 
to whom the matter may be referred has reasonable cause to believe 
such charge is true and thnt aeomplnint should is~uc, ho shnll, on bohal:f 
o:f the Board, pet.it-ion any district court of the United States (includ
ing the District Court of the United States for the District 0£ Colum
bia) within any district where the unfair labor practice in question 
has occurred, is alleged to have occurred, or wherein suchferson resides 
or transacts business, for appropriate injunctive relie pending the 
final adjudication of the Board with respect to such matter. Upon 
the filing of any such :petition the district court shall ha.ve jurisdiction 
to grant such inj{!nctive relief or temporary restrainin~ order as it 
deems just and proper, notwithstanding any other proY1sion of law: 
Provided further That no temporary restraming order shall be issued 
without notice unless a petition alleges that substantial and irreparable 
injury to the charging party will be unavoidable and such temporary 
restrainin~ order shall be effective for no longer than five days and will 
become void at the ex_piration of such period. Upon filing of any such 
petition the courts shall cause notice thereof to be served upon any 
person involved in the charge and such person, including the charging 
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party, shall be given an 'opportunity to appear by counsel and present 
any relevant testimony: Provided furth(JIJ", That for the ~urp9ses of 
this subsection district courts shall be deemed to have jurisdiction of 
a labor or~nization (1) in the district in which such organizat.ion 
maintains 1ts _ _principal office, or (2) in any district in which its duly 
authorized officers or agents are engaged m promoting or protecting 
the interests of employee members. The service of legal process UJ?Oll 
such officer or agent shall constitute service upon the labor or~nizat1on 
and make such organization a party to the suit. In situations where 
such relief is appropriate the procedure s~cified herein shall apply 
to charges with respect f-9 section 8 (b) ( 4) t LJ). 

"INVESTIGATORY FOWER$ 

"Sro 11. For the purpose of all l1earings and investigations, which, 
in the opinion of the Board, are necessary and proper for the exercise 
of the powers vested in it by s~tion 9 and section 10-

" ( 1) The Board, or its duly authorized agents or agencies, shall at 
all reasonable times have access to, for the purpose of examination, 
and the right to copy any evidence of any person being investigated or 
proceeded against that relates to any matter under investigation or in 
question. The Board, or any memoer thereof, shall upon application 
of any ,Party to such _proceedings, forth with issue to such party subpenas 
requirmg the attendance and testimony of witnesses or the production 
of any evidence in such proceeding or investi~ation requested in such 
application. Within five days after the service of a subpena on any 
person requiring the production of ony evidence in his possession or 
under his control, such person may petition the Board to revoke, and 
the Board shall revoke, such subpena if in its opinion the evidence 
whose production is required does not relate to any matter under 
investi~ation, or any matter in question in such proceedings, or if in 
its opimon such subpena does not describe with sufficient particularity 
the evidence whose production is required. Any member of the Board, 
or any a~ent or agency· designated by the Board for such purposes, 
may administer oaths and affirmations, examine witnesses, and receive 
evictence. Such attendance of witnesses and th~__production of such 
evidence may be required from any place in the United S~ates or any 
Territory or possession thereof, at any desigJ13.ted place of hearing. 

"(2) In case of contumacy or refusal to obey a subpena issued to 
any'person, any district court of the United States or the United States 
courts of any Territory or possession, or the District Court of the 
United States for the District of Columbia, within the jurisdiction of 
which the inquiry is carried on or within the jurisdiction of which .said 
person guilty of contumacy or refusal to obey is found or resides or 
transacts business, upon ·application by the Board shall have jurisdic
tion to issue to such person an order requiring such person to appear 
before the Board, its member, agent, or a~ncy, there to produce evi
dence if so ordered, or there to give testimony touching the matter 
under investigation or in question; and any failure to obey such order 
of the court may be punished by said court as a. contempt thereof. 

" ( 3) No person sliall be excused from attendin_g and testifying or 
from producing books, records, correspondence, documents, or other 
evidence in obedience to the subpena of the Board, on the ~ound that 
the testimony or evidence required of him may tend to mcri.minate 
him or subject him to a penalty or forfeiture; but no individual shall 
be prosecuted or subjected to any penalty or forfeiture for or on 
accowit of any transaction, matter, or thing concerning which he is 
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compelled, after having claimed his privilege agninst self-incrimina
tion, to testify or produce evidence, except that such incliv~dual so tes
tifying shall not be exempt from prosecution and punishment for 
perjury committed in so testifying. 

" ( 4) Complaints, orders, and other process and papers of the Board, 
its member, ae;ent, or agency, may be served eitlier personally or by 
registered mall or by telegraph or by leaving a cop.Y thereof at the 
~rrncipal office or place of business of the person required to be served. 
The verified return by the individual so serving the same setting forth 
the manner of such service shall he :proof of tlie same, and the return 
post office receipt-or telegraph receipt therefor when registered and 
mailed or telegraphed as aforesaid shall be proof of service of the 
same. Witnesses summoned before the Board, its member, agent, or 
agency, shall be paid the same fees and mileage that are paid witnesses 
irt the courts of the United States, and witnesses whose depositions are 
taken and the persons taking the same shall severally be entitled to the 
same fees as are paid for like services in the courts of the United 
States. 

"(5) All process of any court to which a:{>plication may be made 
under this Act may be served in the judicial district whei·ein the 
defenda:p.t or other person required to be served resides or may be found. 

" ( 6) The severn.l departments and agencies of the Government, when 
directed by the President, shall furnisli the Board, upon its request, all 
recordsl papers., and information in their possession relating to any 
matter t>efore tne Board. · 

'~SEC. 12. Any person who shall willfully resist1 prevent, impede, or 
interfere with any member of the Board or 'an~ of its agents or agencies 
in the performance of duties pursuant to this Act sliall be punished 
by a fine of not more than $5,000 or by imprisonment for not more than 
one year, or both. 

"LlMtTATIONS 

"Soo. 18. Nothing in this Act, except as specifically provided for 
herein, shall be construed so as either to interfere with or impede or 
diminish in any way the right to strike, or to affect the limitations or 
qualifications on that right. . 

"8Eo. 14. (a) Nothing herein shall prohibit any individual em
ployed as a. supervisor from becoming or remaining a member of a 
labor organization, but no employer subject to this Act shall be com
pelled to deem individuals defined herein as supervisors as employees 
f?r the pu~p.ose of any law, either national or local, relating to collec
t1ve barg1umng. 

"(b) Nothing in this Act shall be construed as authorizing the 
execution or application of agreements requiring membership in a 
labor or~nization as a condition of employment in any State or ~erri
tory in which such execution or application is prohibited by State or 
Territorial law. . 

"SEc. 15. Wherever the application of the provisions of section 272 
of chapter 10 of the Act entitled '.A.n Act to establish a uniform system 
of bankruptcy throughout the United States', approved .Juli 1, 1898, 
and Acts amendatory thereof and supplementary thereto ( U. S. 0., 
title 11, sec. 672), conflicts with the application of the provisions of 
this Act, this Act shall _{)revail : PrO'Vided, That in any situation 
where the provisions of this Act cannot be validly enforced, the pro
visions of such other Acts shall remain in full force and effect. 

"SEo. 16. If any provision of this Act, or the application of such 
provision to an;y person or circumstances, shall be held invalid, the 
remainder of this Act, or the application of such _provision to !)arsons 
or circumstances other than those as to which it 1s held invalid, shall 
not be affected thereby. · · 
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"SEO. 17. This Act may be cited as the 'National Labor Relations 
Act'." 

EFFECTIVE DATE OF CERTAIN CHANG~ 

SEO. 102. No provision of this title shall be deemed to ma,ke an 
unfair labor practice any act which was performed prior to the date 
of the enactment of this Act which did not constitute an unfair labor 
practice prior thereto, and the rrovisions of section 8 (a) (3) and 
section 8 (b) (2) of the Nationa Labor Relations Act as amended by 
this title shall not make an unfair labor :eractice the performance of 
any oblig'!ltion under a collective-bargaimng agreement entered into 
prior to the date of the enactment of this Act, or (in the case of an 
agreement for a period of not more than one year) entered into on or 
after such date of enactment, but prior to the effective date of this 
title, if the performance of such obligation would not have constituted 
an unfair labor practice under section 8 (3) of the National Labor 
Relations Act prior to the effective da.te of this title, unless such agree
ment" was renewed or extended subsequent thereto. 

SEo. 103. No provisions of this title shall affect any certification of 
representatives or any determination as to the appropriate collective
bargaining unit, which was made under section 9 of the National Labor 
Relations Act prior to the effective date of this title until one year 
after the date of such certification or if, in respect of any such certin
cation, a collective-bargaining contract was entered into prior to the 
effective date of this tit1e, until the end of the contract period or until 
one year after such date whichever first occurs. 

SEC, 104. The amendments made by this title shall take effect sixty 
days after the date of the enactment of this Act, except that the 
authority of the President to appoint certain officers conferred upon 
him by section 3 of the National Labor Relations Act as amended by 
this title may be exercised forthwith. 

TITLE II-CONCILIATION OF LABOR DISPUTES IN IN
DUSTRIES AFFECTING COMMERCE; NATIONAL EMER
GENCIES 
Soo. 201. That it is the policy of the United States that-

(a) sound and stable industrial :eeace and the advancement of 
the genera.I welfare, ·health, and safety of the Nation and of the 
best mterests of employers and employees can most satisfactorily 
be secured by the settlement of issues between employers and 
em_Ployees through the _processes of conference and collective ba.r
gaming between empfoyers and the representatives of their 
employees; 

(b) the settlement of issues between employers and employees 
through collective bargaining may be advanced l>y making avail
able full a.nd adequate governmental :facilities for concllia.tion, 
mediation,._ and voluntary arbitra.tion to aid and encourage employ
ers. and the representatives of their employees to reach and 
maintain agreements· concerning rates of pay, hours and work~ . 
conditions, and to make all reasonable efforts to settie their differ
ences by mutual agreement reached through conferences and 
collective bargaining or by such methods as may be provided for 
in any applicable agreement for the settlement of disputes; and 

( c) certain controversies which arise be.tween parties to 
collective-bargaining agreements may be avoided or minimized by 
making available full and adequate _governmental facilities for 
furnishing assistance to employers and the representatives of their 
employees in formulating for inclusion within such a.greements 
provision for adequate notice of a.ny proposed ch~ges in the 
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tenns of such agreements, for the final adjustment of grievances 
or questions regarding the avplication or interpretation of such 
agreements, and other provisions designed to prevent the sub-

• sequent arising of such controversies. 
· SEo. 202. (a) There is hereby created an independent agency to 

be known as the Federal Mediation and Conciliation Service (herein 
referred to as the "Service", except that for sixty days after the date 
of the enactment of this Act such term shall refer to the Conciliation 
Service of the Department of Labor). The Service shall be under 
the dire~tion of a Federal Mediation and Conciliation Director (here
inafter referred to as the "Director"), who shall be appoint€.d. by t.he 
President by and with the advice and consent of the Senate. The 
Director shall receive compensation nt the rate of $12,000 per annum. 
The Director shall not engage in any other· business, vocation, or 
employment... . 

(b} The Director is authorized, subject to the civil-service Jaws, to 
appoint such clerical and other personnel as may be necessary for the 
execution of the functions of the Service, and shall fix their compensa
tion in accordance with the Classification Act of 1923. as amended, and 
may, without regard to the provisions of the civil-ser·,·ice laws and the 
Classific;ation Act of 1923, as amended, appoint and fix the compensa
tion of such conciliators and mediators as may be necessary to carry 
out the functions of the Service. The Director is authorized to make 
such expenditures for supplies, facilities, and services as he deems 
necessary. Such expenditures shall be allowed and paid upon pres
entation of itemized vouchers therefor approved by the Director or by 
any employee designated by him for that purpose. 

(c) The principal office· of the Service shall be in the District of 
Columbia1 but the Director may establish regional offices convenient 
to localities in which labor controversies are likely to arise. The 
Director may by ordert subject to revocation at any time, delegate any 
authority and discretion conferred upon him by this Act to any 
regional director, or other officer or employee of the Service. The 
Director may establish suitable procedures for cooperation with State 
and local mediation agencies. The Director shall make an annual 
report in writing to Congress at the end of the fiscal year. 

{ d) All mediation and conciliation functions of the Secretary of 
Labor or the United States Conciliation Service under section 8 of the 
Act entitled "An Act to create a Department of Labor", approved 
March 4, 1913 (U.S. C., title 29, sec. 51), and all functions of the 
United States Conciliation Service under any other law are hereby 
transferred to the Federal Mediation and Conciliation Service, 
together with the personnel and records of the United States Con
ciliation Service.- Such transfer shall take effect upon the sixtieth 
day after the date of enactment of this Act. Such transfer shall not 
affect any proceedings ]?ending before the United States Conciliation 
Service or any certification, order, rule, or regulation theretofore made 
by-it or by the Secretary of Labor. The Director and the Service shall 
not be subject in nny way to the jurisdiction or authority of the Secre
tary of Labor or any official or division of the Department of Labor. 

FUNCTIONS OF THE SERVICE 

81!:o. 203. (a) It shall be the duty of the Service, in order to pre
vent or minimize.. interruptions of tlie fre~ flow o:f commerce growing 
out of lnbor disputes, to assist parties to labor disputes in inaustries 
affecting commerce to settle such disputes through conciliation and 
mediation. . 
. (b) The Ser.vice may proffe~. its services. in any labo~ dispute in any 
industry affectmg commerce, either upon its own motion or upon the 
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~quest of one or more of the parties to the dispute, wµenever in it.s 
judgment such dispute threatens to cause a substantial interruption of 
commerce. The Director and the Service are directed to avoid attempt
ing to mediate disputes ·which would have only a minor effect on 
interstate commerce if State or other conciliation services are available 
to the pa,rties. Whenever the Service does proffer its services in any 
dispute, it shall be the duty of the Service promptly to put itself in 
communication with the parties and to use its best efforts, by media.tion 
and conciliation, to bring them to agreement. 

( c) I£ the Director is not able to bring the parties to agreement by 
conciliation within a reasonable time, he shall seek to induce the parties 
voluntarily- to seek other means of settling the dispute without resort 
to strike, lock.out, or other coercion, includins submission to the 
employees in the bargaining unit of the employers last off er of settle
ment for approval or rej ectlon in a secret ballot. The failure or refusal . 
of either party to agree to any procedure suggested by the Director 
sh!!-11 not be deemed a violation of any duty or obligation imposed by 
this Act. · 

(d) Final adjustment by a method agreed upon by the parties is 
hereby declared to be the desirable method for settlement of grieva,nce 
disputes arising over the application or interpretation of an existing 
collective-bargaining_ a~reement. The Service is directed to make its 
conciliation and mediation services available in the settlement of such 
grievance disputes only as a last resort and in exceptional cases. 

8Ec. 204. (a) In order to prevent or minimize interruptions of the 
free flow of commerce growmg out of labor disputes, em_ployers and 
employees and their representatives, in any industry aff ectmg com
merce, shall-

( 1) exert every reasonable effort to make and maintain a~ee· 
ments concernin~ rates of pay, hours, and working conditions, 
including provision for adequate notice of any proposed change 
in the terms of such agreement.s; 

(2) whenever a dispute arises over the terms or application of 
a collective·bargaining agreement and a conference is requested by 
a p.arty or prospective party thereto, arrang.•e promptly for such 
a conference to be held and endeavor in such .conference to settle 
such dispute expeditiously; and 

(8) in case such dispute is not settled by conference, partici~te 
fully and promptly in such meetings as may be undertaken by 
the Service under this Act for the purpose of aiding in a settlement 
of the dispute. 

SEo. 205. (a) There is hereby created a National Labor-Manage. 
ment Panel which shall be composed of twelve members appointed by 
the President, six of whom shall be selected from among _persons out· 
standing in the field of management and six of whom shall be selected 
from among persons out.standing in the field of labor. Each member 
shall hold office for a term of three years, except that any member 
appointed to fill a vacancy occurring prior to the expiration of the 
term for which his predecessor was appointed shall be appointed for 
the remainder of such term, and the terms of office of tlie members 
first taking office shall expire, as designated by the President at the 
time of appointment, four at the end or the first y:ear, four at the end 
of the second year~ ~d four at the end of the third ~ear after ~he <]ate 
of appointment. lVlembers of the panel, when servmg on busmess of 
the panel, shall be ~aid comyensation at the rate of $25 per day, and 
shall also be entitled to receive an allowance for actual and necessary 
travel and subsistence expenses while so serving away from their 
places of residence. 

(b) It shall be the duty of the panel at the request of the Director, 
to advise in the avoidance of industrial controversies and the manner 
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in which mediation and voluntary adjustment shall be administered, 
particularly with reference to controversies affecting the general wel~ 
:fare of the country. . 

NATION.AL EMERGENCIES . 
SlilC, 206. Whenever in the opinion of the President of the United 

States, a th1·eatened or actual strike or lock~out affecting an entire 
industry or a substantial part tliereof engaged in trade, commerce, 
transportation, transmission, or communication among the sevel'al 
States or with foreign nations, or engaged in the production of goods 
for c.ommerce, will, if permitted to occur or to continue, imperil the 
national health· or safety, he may appoint a board of inquiry to inquire 
into the issues involved iii the dispute and to make a written report 
to him within such time . ns he shall prescribe. Such report sball 
include a statement of the :facts with respect to the dispute, including 
each partyis statement of its position but shall not contnin any recom
mendations. The President shall file a copy of such report with the 
Service and shall make its contents available to the public. 

SEc. 207. (a) A board of inquiry shall be composed of a c.hairman 
and such other memb~rs as the President shall determine, and shall 
have power to sit and act in any pince within the United States and 
to co:tiduct. such hearings either.m public or i~ private, as it may deem 
necessary or proper, to ascertam the facts with respect to the causes 
and circumstances of the dispute. 

(b) Members of a board of inguiry shall receive compensation at 
the rate of $50 for each day actually spent by them in the work of the 
board, together with necessary travel and subsistence expenses. 

( c) For the purpose of any hearing or inquiry conducted by any 
board appointed under this title, the provisions of sections 9 and 10 
(relating to the attendance of witnesses and the production of books, 
papers, and documents) of the Federal Trade Commission Act of 
Septembe.r 16, 1914, as amended (U. S. C. 19, title 15, secs. 49 and 50, 
as a~ended)_,, are hereby made npplicable to the powers and duties 
of such boarct. -

8Ec. 208. (a) Upon 1·ecei ving a report from a. board of inquiry the 
President mny direct the Attorney General to petition any district 
court o:f the United States having Jurisdiction o:f the :r.arties to enjoin 
such strike or lock-out or the-continuing thereof, and 1£ the court finds 
that such threatened or actual strike or lock-oub-

(i) affects an entire industry or a substantial part thereof 
engaged in trade, commerce, transportation, transmission, or 
communication among the several States or with foreign nations, 
or engnged in the production of goods for commerce; and 

(ii) if permitted to occur or to continue, will imperil the 
n·ational health or safety, it shall have jurisdiction to enjoin any 
such strike or lock-out, or the continuing thereof, and to make such 
other orders as may be appropriate. 

(b) In any case, the provisions of the ·Act of March 23, 1932, 
entitled "An Act t-0 amend the Judicial Code and to define and limit 
the jurisdiction of courts sitting in equity, and for other purposes", 
shall not be aJ>plicable. 

(c) The order or orders of the court shall be subject to review by 
the appropriate circuit court o:f appeals and by the Supreme Court 
llpon writ of certiorari or certification as provided in sections 239 
and 240 of the Judicial Code, as amended (U.S. C., title 29, secs. 346 
and347). -

Soo. 209. (a.) Whenever a district court has issued an order under 
section 208 enJoining acts or practices which imperil or threaten to 
imperil the national health or safety, it shall be the duty of the 2arties 
to the labor. dispute giving rise t-0 such order to make every effort to 
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Reoonvenlng of 
boaro or Inquiry. 

adjust and settle their differences, with the assistance of the Service 
created by this Act. Neither party shall be under any duty to accept, 
in whole or in part, any proposal of settlement made by the Service. 

(b) Upon the issuance of such order, the President shaU reconvene 
the board of inquiry which has previously reported with respect to 
the dispute. At the end of a sixty-day period (unless the dispute has 
been settled by that time) , the board of inquiry shall report to the 
President the current position of the parties and the efforts which have 
been made for settlement, and shall include a statement by each party 
of its position and a statement of the employer's last offer of settlement. 
The President shall make such report available to the public. The 
National Labor Rehitions Board, within the succeeding fifteen days, 
shall tak~ a secret ballot of the em._ployees af each employer involved 
in the dispute on the question of whether they wish to accept the final 
offer of settlement made by their employer as stat.ed by him and shall 
certify the results thereof to the Attorney General within five days 
thereafter. 

BeC£et ballot or elll· 
ployees. 

Discharge o! h!Junc
&fon, 

Report to Co11greBS. 

SEo. 210. Upon the certification of the results of such ballot or upon 
a settlement being reached, whichever happens sooner, the Attorney 
General s1iall move the court to discharge the injunction, which motion 
shall then be granted and the injunction discharged. When such 
motion is granted, the President shall submit to the Congress a full 
and comprehensive report of the proceedings, includi_)!g the findings 
of the board of inquiry and the ballot taken by the National Labor 
Relations Board, to~ether with such recommendations as he may see 
fit to make for consideration and appropriate action. 

COMPILATION OF OOLLECTIVE BAR~AINING AGREEMENTS, E"l'O, 

SEO. 211. ( a) For the guidance and information of interested repre
sentatives of employers, employees, and the_general public, the Bureau 
of Labor Statistics of the Department of Labor shall maintain a file 
of copies of all available collective bargaining agreements and other 
available agreements and actions thereunder settling or adjusting labor 
disputes. Such file shall be open to inspection under appropriate con
ditions prescribed by the Secretary of Labor, except that no specific 
information submitted in confidence shall be disclosed. · 

(b) The Bureau of ~bor Statistics in thoe Department of Labor 
is authorized to furnish upon request of the Service, or employers 
employees, or their representatives, all available data and factual 
information which may aid in the settlement of any labor disp_ute, 
except that no specific information submitted in confidence shall be 
disclosed. 

EXEMPTION OF R.All,W.AY LABOR AOT 

Soo. 212. The provisions of this title shall not be applicable with 
respect to any matter which is subject to the provisions of the Railway 

:: W~k6g; n 1~1- Labor Act, as amended from time to time. · 
1113, 181-18&. · 

Vfolatlon ot DOil• 
tracts. 

Act5 of agents, 

TITLE III 

SUITS BY AND AGAINST LABOR ORGANIZATIONS 

SEO, 801. (a) Suits for violation of contracts between an employer 
and a labor organization representing employees in an industry affect
ing commerce as defined in this A.ct? or between any such labor organi• 
zations, may be brought in an:y district court of the United States 
having jurisdiction of the parties, without respect to the amount in 
controversy or without re_gard to tne citizenship of the parties. 

(b) Any labor organization which represents employees in an 
industry affecting commerce as defined in this Act and any employer 
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whose activities affect commerce as defined in this Act shall be bound 
by the ac_ts of its agents. Any such labor organization may sue or 
be sued as an entity-and in behalf of the employees whom it represents 
in the courts of tlie United States. Any money judgment against a 
labor organization in a district court of the United States shall be 
enforceable onlr against the organization as an entity and against its 
assets, and shall not be enforceable against any individual member 
or his assets. 

( c) For the purposes of actions and froceedings by or a~ainst 
labor organizations in the district courts o the United States, district 
courts shall be deemed to have jurisdiction of a labor organization 
(1) in the district in which such or~anization maintains its principal 
office, or .(2) in any district in which its duly authorized officers or 
agents are enga~ed~ in representing or acting for employee members. 

(d) The service of summons, subpena, or other legal process of any 
court of the United ·States upo~ an officer or agent of a labor orgam
zation, in his capacity as such, shall constitute service upon the labor 
organization. - ·· ·· 

( e) For the purposes of this section, in determining whether any 
person is acting as an "agent" of another person so as to ma.ke such 
other person responsible for his acts, the question of whether the 
specific acts performed were actually authorized or subsequently rati
fied shall not be controlling. 

-
RESTRIOI'IONS- ON PAYMENTS TO EMPLOYEE REPRESENTATIVES 

SEO, 302. (a) It shall be unlawful for any employer to pay or 
deliver, or to agree to {lay or deliver, any money or other tliing of 
value to any reRresentative of any of his employees who are employed 
in ari industry affecting commerce. 

(b) It shall be unlawful for any representative of any employee.s 
who are employed in an industry affecting commerce to receive or 
accept, or to agree to receive or acceptl from the employer of such 
employees any money or other thin_g of va ue. 

(c) The provisions of this section shall not be applicable (1) with 
respect to any mo1!-i'Y or ot~er thing of value payable by an employer 
to any representative who 1s an employee or former employee of such 
employer, as compensation for, or by reason of, his services as an 
employee of such employer; (2) with respect to the payment or deliveri 
of any money or other thing of value in satisfaction of a jud_gi_nent of 
any court or a decision or award of an arbitrator or impartial chair
man or in compromise, adjustment, S(!ttlement or release of any claim, 
complaint, grievance, or dispute in the absence of fraud or duress; 
(3) with respect to the sale or purchase of an article or commodity 
at the prevailing market price in the regular course of business; ( 4) 
with respect to money deducted from the wages of employee.s in pay
ment of membership dues in a labor organization: Provided, That the 
employer has received from each employee, on whose account such 
deductions are made1 a written assignment which shall not be irrevo
cable for a period ot more than one year, or beyond the termination 
date of the applicable collective agreement, whichever occurs sooner; 
or ( l5) with respect to money or· other thing of value paid to a trust. 
fund established by such representative, for the sole and exclusive 
benefit of the employees of such employer, and their families and 
dependents ( or of such employees, families, and dependents jointly 
with the employees of other employers making similar payments, and 
their families and dependents): Pro'IJidedt That (A) such pa;yment.s 
are held in trust for the purpose of paymg, either from ~rmcipal 
or income or both,- for the benefit of employees, their families and 
dependents, for medical or hospital care, pensions on retirement or 
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death of employees, compensation for injuries or illness resulting from 
occupational activity or insurance to provide any of the :foregoing, 
or unemployment benefits or life insurance, disability and sickness 
insurance, or accident insurance; (B) the detailed be.sis on which such 
pa~ents are to be made is specified in a written agreement with the 
employer, and employees and employers are equally represented in 
the administration of such fund, together with sucli neutral persons 
as the representatives of the employers and the representatives of the 
employees may agree upon and in tlie event the emp1oyer and employee 
groups deadlock on the administration of such fund and there. are no 
neutral persons empowered to break such deadlock, such agreement 
provides that the two groups shall agree on an impartial Umfire to 
decide such dispute, or in event of their failure to agree within a 
reasonable len~h of time, an impartial umpire to decide such dispute 
shall, on J.)etibon of either group, be appomted by the district court 
of the United States for the district where the trust fund has its prin
cipal office, and shall also contain provisions for an annual audit of 
tlie trust £undba statement of the results of which shall be available 
for inspection :,r interested persons at the principal office of the trust 
fund and at such other places as may be designated in such written 
agreement; and (0) such payments as are intended to be used for 
the purpose of providing pensions or annuities for employees are 
made to a separate trust wJiich provides that the funds held th~rein 
cannot be used for any purpose other than paying such pensions or 
annuities. 

( d) A.n:y person who willfully violates any of the provisions of this 
sootion shall, upon conviction thereof, be guilty of a misdemeanor and 
be subject to a fine of not more than $10,000 or to imprisonment for not 
more than one year, or both. 

( e) The district courts of the United States and the United States 
courts of the Territories and possessions shall have jurisdiction, for 
cause ·shown, and subject to the provisions of section 17 (relating to 
notice to opposite party) of the :Act entitled "An Act to supplement 
existing laws a1ainst unlawful restraints and monopolies a.nd for 
other purposes', approved October US, 1914, as· amended (U.S. O. 
title 28, sec. 381), to restrain violations of this sectio~ without regard 
to the provisions of sections 6 and 20 of such Act of uctober 15, 1914, 
as amended {U. S . O., title HS, sec. 17, and title 29, sec. 52), and the 
provisions of the Act entitled "An Act to amend the Judicial Code 
and to de.fine and limit the jurisdiction of courts sitting in equity, and 
for other purposes", approved March 28, 1932 (U. S. C., title 29, secs. 
101-115). 

(f) This section shall not a._pply to any contract in force on the date 
of enactment of this Act, until the expiration of such contract, or until 
July 1, 1948, whichever first occurs. · 

(g) Compliance with the restrictions contained in subsection (c) 
( 5) ( B) upon contributions to trust funds, otherwise lawful, shall not 
be applicable to contributions to such trust funds established ay collec
tive agreement prior to Janua.ry 1, 1946, nor shall subsection (c) (5) 
(A) be construed as prohibiting contributions to such trust funds if 
prior ,to January 1, 1947, such funds contained provisions :for pooled 
vacation benefits. 

BOYCOTTS ilrD Ol'HER UNLAWFUL COMBINATIONS 

SEO. 303. (a) It shall be unlawful, for the purposes of this section 
only, in an mdustry or acti~ity affecting commerce, £or any labor 
organization to engage in, or to induce or encourage the employees of 
any employe~ to engage in, a strike or a concerted refusal in the 
oourse of tbe1r employment to use, manufacture, process, transport, 
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or otherwise handle or work on any goods, articles, materials, or com
modities or to perform any ser"1ces, where an object thereof is-

(1) forcing or requirmg any employer or self-employed person 
to join any labor or employer orgamzation or any employer or 
other person to cease using, selling, handling, transporting, or 
otherwise dealing in the products of any other producer, processor, 
or manufacturer, or to celise doing business witb any other person; 

.. . (2) for.cing or requiring any other employer to recognize or 
bargain with a labor organization as the representative of his 
employees unless such labor organization has been certified as the 
representative 0£ such employees under the provisions of section 9 
of the N ationnl Labor Relations Act; 

(3) forcing or requiring any employer to recognize or bargain 
with a particular labor orgamzation as the representative of his 
employees if another labor organization has been certified as the 
representative of such emplciyees under the provisions of section 9 
of the N ntional Labor Relations Act; 

( 4) forcin~ or requiring any employer to assign particular work 
.. to employees m a particular labor organization or in a particular 

trade, craft, or class rather than to employees in another labor 
organization or in another trade, craft, or class unless such 
employer is failing to conform to an order or certification of the 
N ationnl Labor Relations Board determining the bargaining rep
resentative for emplorees performing such work. Nothing con
tained in this subsect.ton shall be construed tu make unlawful a 
refusal by any person to enter upon the premises of any employer 
( other than his own employer), if the employees of such employer 
are engaged in a strike ratified or approved by a representative 
of sucli emioyees whom· such employer is required to recognize 

. under the National Labor Relations Act. 
(b) Whoever shall be injured in his busi11e.ss or property by reason 

or any violation of subsection (a) may sue therefor in any district oourt 
o:f the,United States subject to the limitations and provisions of section 
301 hereof without respect to the amount in controversy, or in any other 
court having jurisdiction of the parties, and shall recover the damages 
by him s~1stained and the cost of the suit. 

RESTRICTION ON l'OLITIOAL CONTRIBUTI02'l'S 

SEc. 304. Section 313 of the Federal Corrupt Practices Act, 1925 
(U. S. C., 1940 edition, title 2, sec. 251; Supp. V, title 50, App., sec. 
1509}, as amended, is amended lo read as follows: 

"SEO. 818. It is unlawfulfor any national bank, or any corporation 
organized by authority of any law of Congress, to make n contribution 
or expenditure in connection with any election to nny political office, 
or in connection with any primary election or political convention or 
caucus held to select cnndidates for any political office, or for any cor
poration whatever, or any labor organization to make n contribution 
or expenditure in ·connection with any election at which Presidential 
and Vice Presidential electors or a Senator or Representative inl or a 
Delegate or Resident Commissioner to Congress are to be voted for, 
or in connection with any :primary election or political convention or 
caucus held to select candidates for any of the foregoing offices, or 
for any candidate, political committee, or other person to accept or 
receive any contribution prohibited by this section. Every corpora
tion or laoor organization which makes any contribution or expendi
ture in violation of this section shall be fined not more than $5,000; 
and every officer or director of any corporation, or officer of anj'. labor 
organization, who consents to any contribution or expenditure by the 
corporation or lnlior organization, as the case may be, in violation of 
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this section shall be fined not more than $1,000 or imprisoned for not 
more than one year, or both. For the purposes of this section 'labor 
organization' means any organization of any kind, or any agenoy or 
em;ployee representation committee or plan, in which employees par
ticipate and which exists for the J?Urpose, in whole or in part, of deal
ing with employers concerning grievances, labor disputes, wages, rates 
of pay,_ hours of employment, or conditions of work." 

STRIKES BY GOVERNMENT EMPLOTimS 

Soo. 305. It shall be unlawful for any individual employed by the 
United States or any agency thereof inoluding wholly owned Govern
ment corporations to participate in any strike. Any individual 
emplo;yed by the United St.ates or by any such agency who strikes shall 
be discharged immediately from his employment, and shall forfeit his 
civil service statushif an;r, and shall not be eligible for reemployment 
for three years by t e Umted States or any such agency. 

TITLE IV 

CREATION. OF JOlNT COMMITTEE TO STUDY AND REPORT ON BASIC PROBLEMS 
AFFEC1rING FRIENDLY LABOR RELATIONS AND PRODU<JrIVITY 

SEC. 401. There is hereby established a joint congressional commit
tee to be known as the Joint Committee on Labor-Management Rela
tions (hereafter referred to as the committee) and to be composed of 
seven Members of the Senate Committee on Labor and Public WelfareJ 
to be _appointed by the President pro tempore of the Senate, and 
seven Members of the House of Representatives Committee on Educa
tion and Labor, to be appointed by the Speaker of the House of 
Representatives. A vacancy in membership of the committee shall 
~ot effect the pow~rs of 'the remainin_g me~oers to execute the func
tions of the committee, and shall be filled m the same manner as the 
oriwnal selection. The committee shall select a chairman and a vice 
chairman from among its members. 

SEC. 402. The committee, acting as a whole or by· subcommittee 
shall conduct a thorough study and investigation of the entire field of 
labor-management relations, including but not limited to-

(1) the means by which permanent friendly cooperation 
between employers and employees and stability of labor relations 
max be secured throughout the United States; 

(2) the means by :which the individual employee may achieve a 
greater productivity and hi~her wages, including plans for guar
anteed annual wages, incentive profit-sharin~ and bonus systems; 

{3) the internal organization and admmistration of labor 
umons; with special attention to the impact on individuals of 
collective agreements requiring membership in unions as a condi
tion of employment; 

( 4) the labor relations policies and practices of employers and 
associations of employers; 

( 5) the desirability of welfare funds for the benefit of employees 
and their relation to the social-security system; · 

(6) the methods and procedures for best carrying out the 
collective-bargaining processesiwith special attention to the effects 
of industry-wide or regiona bargaining upon the national 
economy; 

(7) the administration and operation of existing Federal laws 
relat~ to labor relations; and 

(8) such other problems and subjects in the field of labor
management relations as the committee deems appropriate. 

SEO, 403. The committee shall report to the Senate and the House 
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0£ Representatives not later than March 15, 1948, the results 0£ its 
study and investigation1 together with such recommendations as to 
necessary legislation anct such other recommendations as it may deem 
advisable, and shall make its final repo1t not later than January 2, 
1949. _ 

SEC, 404. The committee shall have the power, without regard to 
the civil-service laws and the Classification Act of 1923, as amended, 
to employ and fix the compensation of such . officers, experts, and 
employees as it deems necessary £or the performance of its duties, 
incfodmg consultants who shall receive compensation at a rate not 
to exceed $35 £or each day actually spent by them in the work of the 
committee, together with their necessary travel and subsistence 
expenses. The committee is further authorized, with the consent of 
the head of the de_pa.rtment or agency concerned, to utilize the services, 
information, :facilities, and personnel of all agencies in the executive 
branch of the Go~rnment and may request the governments of the 
several States, representatives of business, industry, finance, and labor, 
and such other persons, agencies, organizations, and instrumentalities 
as it deems appropriate to attend its hearings and to give and present 
information, a5lvice, and recommendations. 

B'Ec. 405. The committee, or any subcommittee thereof, is authorized 
to hold such hearings i to sit and act at such times and places during the 
sessions, recesses, anct adjourned periods of the Eightieth Congress; 
to require by subpena or otherwise the attendance of such witnesses 
and the _production of such books, pa~ers, and documents; to admin
ister oaths; to take such testimony; to have such printing and binding 
done; and t-0 make~such expenditures within the amount appropriated 
therefor; as it deems advisable. The cost of stenographic services in 
reporting such hearings shall not be in excess of 25 cents per one 
hundred words. Subpenas shall be issued under the signature of the 
chairman ~r vi_ce chainnan of th~ committoo and shall be served by any 
person designated by them. 

SEC, 406. The members of the committee shall be reimbursed for 
travel, subsistence, and other necessary expenses incurred by them in 
the performance of the duties vested in the committee, other than 
expenses in connection with meetings of the committee held in the 
District of Columbia during such times as the Congress is in session. 

SEO. 407. There_ is hereby authorized to be appropriated the sum 
of $160,000, or so much thereof as mav be necessary, to carry out the 
provisions of this title, to be disbursed py the Secretary of the Senate 
on vouchers signed by the ch11.irmnn. 

TITLE V 

161 

Powers. 
42 Stat. 1488, 
6U.8. C. §§66Hl74. 

Reimbursement for 
espenses. 

Appropriation a U· 
tbor1ted. 

Poat, p. 611, 

DEFINlTIONS Anl4, p.137. 

SEc. 501. When used in this Act-
( 1) The term ''industry affecting commerce'' means any: industry 

or activity in commerce or in which a labor dispute would burden or 
obstruct ·commere&-or tend to burden or obstruct commerce or the free 
1low of commerce. 

(2) The term "strike" includes any strike or other concerted stop
page of work by employees ( includmg a stoppo.ge by reason of the 
expiration of a collertive-bur_gaining agi-eement) and any concerted 
slow-'do,vn or other concerted mterruption of operations by emP.loyees. 

(3) The terms "commerce" "labor disputes'1 "employer·' "em
ployee", "labor organization", Jrepresentative" "person1i, and ''super
visor" shall have the same meaning as when used in the National Labor 
Relations Act as amended by this Act. Anu, p.136, 

9~3~7°--48---pt.l~ll 

• 



R
EC

EIV
ED

 by M
SC

 4/5/2022 2:45:07 PM

162 

Certl1lcate or House 
or .Representatives. 

Oet1Ulwte or origin. 

Certl1lcateor Senate. 

PUBLIC LAWS-CH.120-JUNE 23, l9f7 [61 S1'AT. 

BA VING PROVISION 

SEO. 502. Nothing in this Aet shall be construed to require an 
individual employee to render labor or service without his consent1 nor shall anything in this Act be construed to make the _quitting o:r 
his labor by an individual employee an illegal acti nor shall any court 
issue any: process to compel the performance by an mdividual employee 
of such labor or service, without his consent; nor shall the quittmg 
of labor by an employee or employees in good faith because of abnor
mally dangerous eonditions for :work at the place of employment of 
such employee or employees be deemed a strike under this Act. 

SEPARABILITr 

SEO. 1>03. If e.ny provision of this Act, or the· application of such 
provision t.o any person or circumstance, shall be held invalid, the 
remainder of this Act, or the application of such _provision to persons 
or circumstances other than those as t.o which it 1s held invalid, shall 
not be affected thereby. 

JOSEPH W. MARTIN Jr, 
Speaker of tM HoU8e of Representativea. 

AH VANDENBERG, 
President of tke Senate pro tempore. 

IN THE HOUSE OF REPRESENTATIVES, u. s., 
Jwne to, 1947. 

The H~use of ReI?resentatives having proceeded to reconsider the 
bill (H. R. 8020) entitled "An Act to amend the National Labor Rela
tions Act, to provide additional facilities for the mediation of labor 
disputes affecting commerce, to equalize legal responsibilities of labor 
organizations and ell_!ployers and for other purposes," returned by 
the President of the United States with his objections, to the HouS& 
of Representatives, in which it originat.ed it was 

ReBo"bved, That the said bill pass, two-thirds of the House of Repre
sentatives agreeing to pass the same. 

Att.est: JOHN ANDREWS 
Olerlc. 

I certify that this Act. originat.ed in the House of Representatives. · 
JORN .ANDREWS 

Olerk. 

IN THE SENATE OF THE UNIT.IID STATES, 

June '23 ( legislative day, Ap,ril !J1), 1947, 
The Senate having proceeded to reconsider the bill (H. R. 8020) 

"An Act to amend the NatfonaJ Labor Relations Act, to provide addi
tional facilities for the mediation of labor disputes affecting com
merce, to equalize legal responsibilities of labor organizations and 
em~loyers, and for other purposes", returned by the President of the 
Umted States with his objectionst to the House of Representatives, 
in which·it ori¢nated, and passed by the House of Representatives 
on reconsideration of the same it was 

Reso"bved, That the said bill pass, two-thirds of the Senate having 
vot.ed in the affirmative. 

Attest: CARL A. LoEFFLER 

Se09'etary. 
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-e1 STAT.] SOTa coNo., lsT sEss.:......-ens. 121, 124, 125-JUNE 23, 25, 1947 
. -

[CHAPTER 121) 
AN ACT 

To provide for emergency ilood-control work made necessary by recent floods, 
and for other purposes. 

Be it eruuJted by the Senate a:nd House of Representatives of the 
United . ..States of Ameriaa in 0011gress assembled, That the sum of 
$15,000,000 is hereby authorized to be appropriated as an emergency 
fund to be ex1;>ended under the direction of the Secretary of '\Var 
nnd the supervision of the Chief of Engineers for the repairt restora
tion, and strengthening of levees and other flMd-control worKS which 
have been threatened or destroyed by recent floods, or which may be 
threaten~d .or destroyed by hit.er floods: Pro·virled, That pending the 

· appropr1at10n of said sum, the Secretary of War may allot, from 
existing flood-control appropriations, such sums as may be necessary 
for the immediate prosecut10n of the work herein authorized, such 
approprio.tions to be reimbursed from the appropriation herein 
authorized when made: Provided fu,rtMr, That funds allotted under 
this nuthorit.Y shall not be diverted from the unobligated funds from 
the appropriation "Flood control, general", made available in War 
Department Civil Functions Appropriation Acts for specific :rmrposes. 

SEC. 2. The provisions of sect10n 1 shall be deemed to be additional 
and supf!Iemental to, and not -in lieu of, existing general legislation 
author1zmg allocation of flood-control funds for restoration of flood
control works threatened or destroyed by flood. 

Approved June 23, 1947. 

[CHAPTER 124] 
AN ACT 

To amend the Act entitled "An Act to provide for a permanent Census Office", 
a_Pproved March 6, 19021.. as amended (the collection and publication of statis-
tical information by the J.Sureau of the Census). . 

Be it enacted by the Senate, and House of Representatives of the 
United States of America in Oongre8s assembled, That section 7 of the 
Act entitled "An Act to provide for a permanent Census Office", 
approved March 6, 1902, as amended (U.S. C., title 13, sec. 111), is 
amended by adding at the end of the first sentence thereof the words: 
"Provi4ed, That where the doctrine, teaching, or discipline of any 
religious denomination or church l?rohibits the disc.Iosure of informa
tion relative to membership, such mformation shall not be required." 

Approved June 25, 1947. 

[C!f APTER 1~5) 
"A.N ACT 

To regulate the marketing of economic poisons and devices, and for other 
purposes. 

Be it enaated by the Senate and House of Representatwes of th6 
United States of America in Congress assembled, 

TITLE 

SECTION 1. This Act mn.y be cited as the "Federal Insecticide, 
Fungicide, and Rodenticide Act''. . 

163 

JIDl& 23, 11147 
[H.B.am], 

(Public Lsw 102] 

ApI>r9prlation IID
tborl£ed, 

Palll.,p, 187, 

Allotments from 
edsting 11pproprl11-
tlons. 

June 26, 1947 
[6,614] 

[Publlo Law 103] 

32 Stat. 62. 

June 25, 1947 
[H. R.1237] 

f Publlo Law 104] 

DEFINITIONS 

SEc. 2. For the purposes of this Act-
a. The t.erm "economic poison" means any substance or mixture "EconomJo poison." 

of substances intended for preventing, destroying, repelling, or miti~ 
gating any insects, rodents, fungi, weeds, and other forms of plant 
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PUBLIC ACTS 1947-No. 336. 633 

[No. 336.]. 
. . 

AN ACT to prohibit strikes by certain public employees; to provide certain 
disciplinary action with respect the1•eto ; to provide for the mediation of 
grievanGes; and to prescribe penalties for the violation of the provisions of 
this aet. · 

The People of t1ie State of Michigan anaot: 

[17.455(1)] Strike defined. 
Sec. 1. As used in this act the word "strike" shall mean the failure to 

1•eport for duty, the wilful absence from one's position, the stoppage of work, 
or the abstinence in whole or in JJart from the full, faitbful and proper perfo1·m· 
ance of the duties of employment, for the purpose of jndudng, influencing 01· 
coercing a change in the conditions, or compensation, or the rights, privileges 
or obligations of employment: Pt'ovidea, however, That nothing contained in 
this act shall be construed to limit, impair 01; affect the right of any public em
ployee to tlie expression or communication of a view, grievance, complaint or 
opinion on any matter related to the conditions or compensation of public 
eµiployment or their betterment, so long as the same is not designed to ancl doc:,; 
not intel'fere with the full, faithful and proper performance of the duties of 
employment. 

[17.455(2)] Strikes by public employes prohibited, 
Sec. 2. No person holding a position by appointment or employment in 

the government of the state of Michigan, or in the government of any 1 or 
more of the political subdivisions thereof, or in the public school se1•vice, or 
in any public 01• special district, or in the service of any authority, commis
sion, or board, or in any other b1·anch of the public service, hereinafter called 
a "public employee," shall strike. . 

[17.465(3)] Authorizing strike, etc., unlawful. 
Sec, 3. No person exercising any authority, supervision or direction over 

. any publ~c employee shall have t~e power to authorize, approve or consent to 
• a strike by 1 or more public employees, and such person shall not authorize, 
approve 01• consent ,to such strike, nor shall any such person -discharge 01• 

cause any public employ~e to be discharged or separated from his 01· her 
employment because of J?articipation in the submission of a grievance in ac-
cordance with the proviswns of section 7 of this act. · - · 

[17.455(4)] Appointment, etc., terminated, 
Sec. 4. Notwithstanding any other proviBion of law, any public employee 

who violates the provisions of this act shall thereby abandon and terminate 
his appointment or employment and shall no longer hold such position, or be 
entitled to any of the rights 01• emoluments the1•eof, including pension · or 

· retirement rights or benefits, except if appointed or reappointed as hereinafter 
provided. ' · 

[17'.456(4a.)] State employes. 
Sec. 4a. . The provisions of this act as to state employees within the jul'is

diction of the civil service commission shall be deemed to apply in so far as 
the power exists in the legislatm•e to control employment by the state or the 
emoluments thereof. 

(17.455 ( 5)] Reappointment, etc., conditions. 
Sec. 5. Notwithstanding any other provision of la.w, a pe1•son knowingly 

. violating the provisions of this act may subsequent to such violation be ap
pointed 01• reappointed, employed or re-employed, ~s a public employee, but 
only upon the following conditions: 

(a) His compensation shall in no event exceed that 1•eceived by llim imme
diately pri01• to the time of snch violation ; 
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(b) The compensation of such person shall not be increased until after 
the expiration of 1 year from such appointment or reappointment, employ
ment or re-employment; and 

(c) Such person shall be on probation for a period of .2 years following 
such . appointmen~ or reappointment, employment 01• re-employment, dnring 
which period he shall se1·ve without tenure and at the pleasure of the appoint
ing officer or body. 

[17.456(6)] When deemed on strike.· 
Sec. 6. Notwithstanding the provisions of any other law, any person hold

ing sucl1 a position who, by co:!}certed action with others, and without the 
lawful approval of his supel'io1-, wilfully absents himself from his position, 
or abstains in whole or in part from the full, faithful a·nd proper performance 
of his duti~ shall be deemed to be on sti·ike: Provided, howe,ver, That such 
person, upon request, shall be entitled, as hereinafte1• provided, to establish 
that he did not violate the provisions of this act. Such request must be 1Ued 
in writing, with the officer 01• body having power to remove such employee, 
within 10 days after 1·egular compensation of such employee has · ceased. In 
the event of such request such officer or body shall within 10 days commence 
a proceeding for tl1e determination of whether the provisions of this act have 
been violated by such public employee, in accordance with the law and I'egltla.
tions appropriate to a proceeding to remove such public employee. Such 
proceedings shall be undertaken without unne.cessary delay. The decision 
of such proceeding shall be made within 10 days. In the event that the em
ployee involved is held to have violated this law and his employment term
inated lie shall have th.e right of review by way of petition to the lab01• media
tion board, as provided for in section 7 of this act. 

[17.456(7)] Mediating grievances. 
Sec. 7, Upon the request of a majority of any given group of public em. 

ployees evidenced by a petition signed by said xpajority and d~livered to _the 
labor meclia.tion board, or upon request of any public official in charge of such 
employees, it shall be the duty of the labor mediation board to forthwith ·· 
mediate the g1•ievances set fo1•th in said petition 01• noticet and for the p'or· 
poses of mediating such grievances, the labor mediation board shall exercise 
the powers and authority confel'l'~d upon said board by sections 10 and 11 
of Act ~o. 176 of the .Public Acts of 1939. 

[17.456(8)] Misdemea.nor, penalty. 
Sec. 8. Any person not a public employee who shall knowingly incite, 

agitate, influence, coer.ce, or Ul'ge a public employee to strike shall be deemed 
to be guilty of a misdemeanor, and upon conviction shall be punished by im
prisonment for not to exceed 1 year, or by a fine of not less than $100.00 nor 
more than $1,000.00, 01• both such fine and imprisonment in the discretion of 
the court. 

Approved July 3, 1947. 

[No. 337.) 

AN ACT to.amend sections 1 and 3 o-f .Act No. 8 of the. Public Acts of 1939, 
entitled "An act to provide for the 1·egulation and control of public utilities 
and other services affected with a public inte1•eat within this state; to c1•eate 
a public service commission and to prescribe and define the powers and 
duties thereof; to abolish the Michigan public utilities commission, and to 
confer the powel's and duties now vested by law therein, on the public 
service commission hereby created; to p1•ovide for the continuance, trans· 
fer and completion of matters and proceedings now pending; to provide 
for appeals; to provide appropriations therefo1•; to declare the effect of 
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HB-_49291 As Passed Senate1 March 71 2012 · 

SENATE SUBSTITUTE FOR 

HOUSE BILL NO. 4·929 

A bill to amend 1947 PA 336, entitled 

11 .An act to prohibit. strikes by certain public employees; to provide 
review from disciplinary action with respect thereto·; to. provide 
for the mediation of grievances and the holding of elections; t;:.o 
declare and protect the rights and privileges of public employees;. 

- to require certain provisions in collective bargaining agreements; 
and to prescribe means of enforcement and penalties ·for the 
violation of the p:i;:-ovisions of this act, 11 

by amending the title and section 10 {MCL 423.210), the title 9-S. 
-

amended by 2011 PA 9. 

THE PEOPLE o, THE STATE OF MICHIGAN ENACT: 

1 - TITLE 

2 An act to prohibit strikes by certain public employee's; 'to 

3 provide review from disciplina~y action with respect thereto; t6· 

4 provide for the mediation of grievances and the holding of 

H03824 1 11. (S-3) CJC 
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1 

2 

3 

4 

5 

6 

? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17. 

18 

19 

20 

21 

22 

23. 

24 

25 

26 

27 

2 

House Bill No. 4929 as amended March 7, 2012 

elections; to declare and protect the rights and privileges of 
. . . 

publiq employees;_ to require certain provisions. in collective 

bargaining· agreements; arui-to prescribe means· of enforcement" and· 

penalties for the violation of the provisions of this act; AND TO 

MAKE APPROPRIATI_ONS . 

Sec .. 10. · (1) ·It shall be unlawful for a ·A public employer or 

. an of:(icer or agep.t of a public employer SHALLNO'I'. DO ANY·OF THE 

FOLLOWING: 

(a) to interfere INTERFERE with, restrain, or coerce public 

employee~ in the exercise of their rights guaranteed ;i..n section·9. 

(b) rio initiate, INITIATE, create, dominate, ·cbritribute to,.or 

interfere with the formation or administration of ·any l~bor 

organization. : Provided, That a public employer shall aot be 

p'rohibit9d from permitting A PUBLIC SCHOOL EMPLOYER'S USF! OF PUBLIC 

SCHOOL RESOURCES TO ASSIST A LABOR ORGANIZATION IN. COLLECTING DUES 

OR SERVICE FEES FROM WAGES OF PUBL_Ic· SCHOOL. EMPLOYEES IS A 

PROHIBITED CONTRIBUTION TO THE ADMINISTRATION OF·A LABOR 

ORGANIZATION.<< 

>> 

HOWEVER, A PUBLIC SCHOOL EMPLOYER'S COLLECTION OF DUES OR SERVICE 

FEES PURSUANT TO A COI.iLECTIVE BARGAINING AGREEMENT THAT ·IS IN 

EFFECT ON THE EFFECTIVE DATE OF THE AMENDATORY ACT. THAT 'ADDED THIS·. 

SENTENCE IS NOT PROHIBITED UNTIL THE AGREEMENT EXPIRES OR IS 

TERMINATED, EXTENDED, OR RENEWED. A PUBLIC EMPLOYER MAY PERMIT 

employees to confer with -i-E-A LABOR ORGANIZATION during working 

hqurs without loss of· time or pay.-;-

H03824 1 ll (S-3) CJC 



R
EC

EIV
ED

 by M
SC

 4/5/2022 2:45:07 PM

3 

1 "(c) to discriminate DISCRIMINATE in regard to hire, terms, or 

2 other cqnditions of employment in order to encourage or discourage 

3 nlembership in . a -labor organization. . Provided further, That 

4 not.hing i}n HOWEVER, this act or 4£.-any OTHER law of this state· 

5 shall DOES NOT preclude a public employer from making an agre~ment · 

6 with an exclusive bargaining representative as elefirted DESCRIBED in· 

7 section i1 to require.as a condition of employment that all 

8 . employees· in the· bargaining .. unit pay to the exclus_ive bargcl;ining · 

9 .. re.preseptative a. service fee equivalent to. the ·amount of dues·· 

10 uniformly required of members of the exclusive bargaining 

11 representative., 

12 {cl) to discriminate DISCRIMINATE against a public employee 

13 because he OR.SHE pas given-testimony or instituted proceedings 

14 under this . act . -:---er 

15 {e) to refuse REFUSE to.bargain collectively with the 

1.6 representatives of ·its publ:i.c employees I subject. to the pr.ovisions · 
·-

17 of·section 11. 

18 ·(2) It is the purpose .of this amcndatory act .1973 PA .25 to 

19 · · reaffirm the continuing public policy of this .state that. t.he. 
. . . 

20 st1ability and effectiveness of labor relations. in the ·pub1ic s·ector. 

·21 require, if such THE requirement is negotiated with the public 

22 employer,. that.all employees in the bargaining unit shall share 

23 · fairly iri the. financial support of their exclusive bargaining · 

24 representative by paying to the exclusive. bargaining representative 

25 a service ·fee which THAT may be equivalent to the amount o~ dues 

26 uniformly required of members of the exclusive bargaining 

27 representative. 

H03824 '11 . {S-3) CJC 

. r 



R
EC

EIV
ED

 by M
SC

 4/5/2022 2:45:07 PM

4 

l {3) It shall be unlawful for a A labor organiz_atio~ or its·· 

2 agents SHALL NOT DO ANY OF THE FOLLOWING: 

3 {a:) to restrain or coerce. (i) _public RESTRAIN OR COERCE 

4. .PUBLIC employees. in the e~ercise of the rights. suara:p.teed in-: . 

5 section 9. . Provided, 'l'h.at th.is THIS subdivision· oh.a11··noES not· 

6 impair·the right of a labor organization to prescribe.its own rules· 

7 wil:h respect to the acquisition or retention ·of membership. 

8 therein·; or (ii)_ a 

9 - (B) RESTRAIN OR COERCE A public employer in t.he. seleCtiop of 
. . . . . 

10 its representatives for the purposes of collect.i ve bargaining or · 

11 the adjustment of grievances. ; (b) to cause 

12 (C)- CAUSE or attempt to cause a public employer to 

13 discriminate against a publ~c employee in violation of subdivi_sion 

14 - ("c). of subsection· (1); or (e) to refuse SUBSECTION. (1) (C). 

15 {D) REFUSE to bargain collectively with a public employer, 

16 prqvided it is the representative of the public employer 1 s 

17 employees subject to sectio~ 11. 

18 {4) "BY MARCH l OF EACH YEAR, EACH EXCLUSIVE BARGAINING 

19 - REPRESENTATIVE .THAT REPRESENTS PUBLIC EMPLOYEES. IN THIS. STATE SHALL . 

20 FILE WITH.THE COMMISSION AN INDEPENDENT AUDIT OF ALL EXPENDITURES 

21 ATTRIBUTED TO THE COSTS OF COLLECTIVE BARGAINING, CONTRACT 

22 .ADMINISTRATION, AND GRIEVANCE ADJUSTMENT DURING THE PRIOR CALENDAR 

23 YEAR. THE COMMISSION SHALL MAKE THE AUDITS-AVAILABLE TO THE PUSLIC 

24 - -ON -THE COMMISSION-• S WEBSITE. FOR FISCAL. YEAR 2 011-~0.12 ,·. $100, 000.~ 00 

2 5 IS APPROPRIATED TO THE COMMISSION FOR THE COSTS OF IMPLEMENTING 

26 THIS SUBSECTION. 

·-· 
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