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STATEMENT OF JURISDICSTION

I.

II.

WHETHER THE COURT OF APPEALS ERRED IN ITS
CONCLUSION THAT THE OCCASIONAL USE BY
DEFENDANT OF HIS PRINCIPAL RESIDENCE AS A
SHORT-TERM RENTAL WAS NOT A PERMITTED
USE WITHIN THE MEANING OF PLAINTIFF’S
ZONING ORDINANCE?
The Court of Appeals answered:

“Yes.”

The Circuit Court answered:

“No.”

The District Court answered:

“No.”

Plaintiff-Appellee answers:

“No.”

Defendant-Appellant answers:

“Yes.”

Amicus Curiae answers:

“Yes.”

WHETHER PUBLIC POLICY CONCERNS FAVOR
REVERSAL OF THE COURT OF APPEALS OPINION?
The Court of Appeals did not answer.
The Circuit Court did not answer.
The District Court did not answer.
Plaintiff-Appellee would answer:

“No.”

Defendant-Appellant would answer:

“Yes.”

Amicus Curiae answers:

“Yes.”

vi
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STATEMENT OF QUESTIONS PRESENTED

INTRODUCTION/STATEMENT OF INTEREST1
Second homes in Michigan resort areas, whether called cottages, cabins or camps,

have

been a mainstay of Michigan’s vacation and tourist economy for generations.

As second homes, they pay all school taxes – contributing state and local property tax support for
both school operating and school debt expenses, often with high taxable values. For many owners,
purchasing those homes would not have been possible without renting them for a portion of
the year. On the flip side, without short-term rentals, many families would find it financially
impossible to spend a week or two-week vacation together as a family in these resort communities
if they could not rent a cabin or camp.

As a result, renting is also a practice that goes

back generations. It was not recently invented by the Internet, Airbnb or VRBO. The practice of
renting second homes has long been permitted under existing zoning, as local zoning
administrators have testified.2
Short-term rentals also support the value of other cottages and homes in
resort communities. In fact, Michigan resort communities depend on short-term rentals as a regular
and important part of the community and its economy. Local restaurants, art, book and gift shops,
and other businesses, which constitute the heart of resort business communities, are financially
dependent on vacationers and second home owners who rent these cottages and homes.

1

Counsel for a party did not author any part of this Brief. Neither counsel for a party nor any party made
a monetary contribution intended to fund the preparation or submission of this Brief.
2
See, e.g., Bauckham v Skarin, unpublished opinion of the Allegan County Circuit Court, issued April 5,
2006, p 7, app sub nom John H. Bauckham Trust v Petter, unpublished opinion per curiam of the Court of
Appeals, issued September 19, 2017 (Docket No. 332643), attached as Exhibit 1.
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I.

of freshwater coastline, including 1,056 miles of island shoreline. That puts Michigan at the top of
the list for the most freshwater coastline of any state in the continental United States.
Michigan’s named rivers exceed 300 – 16 of which are designated Natural River systems.
Michigan has 62,798 inland lakes with a surface area of 0.1 acres or larger, all providing critical
aquatic habitats for 154 species of freshwater fish.

Surrounding many of these inland lakes are

Michigan’s 74 State Parks. The value of the shoreline of Michigan’s inland lakes alone exceeds
$200 billion and generates $3.5 billion in local property tax revenue for local governments.
Michigan’s bounty of natural resources has enabled its residents to enjoy the benefits of a
year-round tourist industry through the promotion of recreational activities including fishing,
hunting, boating, sailing, canoeing, kayaking, camping, bicycling, hiking, skiing, snowmobiling,
snowboarding and ice skating. And, at last count, Michigan was fourth on the list of states with
the most golf courses at 825.
With a multi-million dollar resort industry already in place, a state and country on the cusp
of reopening as this brief is written, and a Governor who a long year ago was poised to “give new
life to the Pure Michigan tourism promotion and branding campaign,”3 the advent of online
marketplaces for arranging short-term rental vacation homes moves Michigan’s unique
geography and long resort history forward. However, instead of supporting this vital part of
Michigan’s economy, local governments have turned zoning ordinances on their head,
“reinterpreting” their ordinances to now prohibit short-term rentals – despite decades of prior

3

Egan and Gray, Whitmer Budget Revives Pure Michigan, Boosts Schools and Environment,
Detroit Free Press (February 7, 2020), p A1.

2
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The State of Michigan borders four out of five of the Great Lakes and boasts 3,288 miles

long-time property owners. The right to continue lawful use of property is at the heart of zoning
and constitutional protections for property owners, and “local control” should not be a cover for
the elimination of those rights.
Michigan Realtors® (the “Association”) is Michigan’s largest nonprofit trade association,
comprising 41 local boards and a membership of more than 33,000 brokers and salespersons
licensed under Michigan law.

Each year, the Association’s members handle thousands of

transactions involving short-term vacation rental property and act as professional property
managers for these rental properties.
One of the primary goals of the Association is to oppose laws and court decisions which
restrict or otherwise impede long-held property rights and the ability of its members to conduct
and grow business in the State of Michigan. The opinion of the Court of Appeals in this case
greatly diminishes the services the Association’s members offer and stifles a traditional resort
culture and economy.
In addition, the present case involves issues which are significant to both this State’s
jurisprudence and the Association’s members. In general, the Court of Appeals decision impinges
on the broad freedoms granted to Michigan citizens to legally use their property and,
in this instance, be free from arbitrary criminal conviction. More specifically, the Court of Appeal’s
perplexing interpretation of the Ordinance at issue, to exclude short-term rentals, adversely impacts
many similarly situated property owners, potential tourists, as well as employees and businesses
associated with Michigan’s tourist industry. The resultant depreciation of property values forecasts
a drop in tax revenue for local governments and the support of Michigan’s schools.

3
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interpretation and practice to the contrary. The effect has been to eradicate the basic rights of

outcome of this case is of continued and vital concern to the Association, its members and residents
of the State of Michigan. The Association’s experience and expertise could be beneficial to this
Court in the resolution of the issues presented by this appeal.

In Grand Rapids v

Consumers Power Co, 216 Mich 409, 415; 185 NW 852 (1921), this Court stated: “This Court is
always desirous of having all the light it may have on the questions before it. In cases involving
questions of important public interest, leave is generally granted to file a brief as
amicus curiae . . . .” The Association, therefore, seeks leave to file this brief amicus curiae in
support of the position of the Defendant-Appellant.
II.

STATEMENT OF MATERIAL FACTS
The

Association

accepts

and

adopts

the Statement

of

Facts

set

forth

in

Defendant-Appellant’s Application, as highlighted by the following:
Defendant-Appellant Michael Dorr (“Dorr”) owns a single-family residence located at
22515 Ten Mile Rd, St. Clair Shores, Michigan (the “Home”).

The Home is Dorr’s

principal residence. The Home is in an area of St. Clair Shores (the “City”) that is zoned
“R-A One-Family General Residential.”

From all that appears, once in 2017 and sometime

during 2018, Dorr rented the Home to a single guest for a single night through Airbnb. For this,
he was convicted of a misdemeanor violation of City Zoning Ordinance, Sec. 15.050 in the
District Court.

4
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The Association believes that this is a case of important public interest, and that the

his conviction. Dorr then filed an Application for Leave to Appeal with the Court of Appeals
which granted leave but then likewise, in a 2-1 decision, affirmed his conviction.4
III.

ARGUMENT
A.

Standard of Review

This Court reviews de novo the question of law involving the interpretation of
an ordinance. Soupal v Shady View, Inc, 469 Mich 458, 462; 672 NW2d 171 (2003).
B.

The Court of Appeals’ Majority Erred in Its Interpretation of the City’s
Zoning Ordinance

The Court of Appeals majority construed the City’s Zoning Ordinance in a novel fashion
not previously advanced by the parties or the lower courts. This interpretation, however, does not
withstand scrutiny and aptly demonstrates why the varying interpretations of this ordinance cannot
justify Dorr’s conviction or the loss of a lawful use of his property.
1.

The Plain Language of the Ordinance Mandates Reversal of the Court of
Appeals’ Majority Opinion

In Michigan, the rules of statutory construction are applied when interpreting a
zoning ordinance.

Kalinoff v Columbus Twp, 214 Mich App 7, 10; 542 NW2d 276 (1995)

(citation omitted). Accordingly, ordinances must be interpreted so as to give effect to the intent of
the enacting legislative body. Bonner v Brighton, 495 Mich 209, 222; 848 NW2d 380 (2014).
When the language used in an ordinance is clear and unambiguous, courts may not engage in
judicial interpretation, and the ordinance must be enforced as written. Id. (citation omitted).

4

The per curiam opinion bears Judge Borrello’s name with Judge Jansen concurring “in the result only.”
Judge Swartzle authored a dissenting opinion. A copy of the Court of Appeals Opinion (“COA Op”) is
attached as Exhibit 2.

5
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Dorr appealed his conviction to the Macomb County Circuit Court which affirmed

decisions for those already made by the Legislature.” McGhee v Helsel, 262 Mich App 221, 226;
686 NW2d 6 (2004) (citation omitted).
The City Zoning Ordinance provides, in relevant part:
In the R-A One-Family General Residential District no building or
land shall be used and no building shall be erected except for one
or more of the following specified uses, unless otherwise provided
in this Ordinance.
1)

One-Family detached dwellings.
***

(6)

Home occupations or businesses, subject to the standards of
15.516 Home Occupations or Businesses.

City Zoning Ordinance (“CZO”), §15.052. Section 15.516 of the CZO states:
All home occupations or businesses shall be subject to the following
requirements:
1. A home occupation or business must be clearly incidental to the
principal use of the dwelling unit for dwelling purposes. All activities
shall be carried on within the enclosed residential structure.
There shall be no outside display of any kind, or other external or
visible evidence of the conduct of the home occupation or business.
CZO §15.516.
The Court of Appeals majority dismissed, without discussion, the claim that the occasional
use of single-family residential property for short-term rentals is permitted under §15.052(1) as a
“One-Family detached dwelling.” On the contrary, simply put, there is absolutely nothing in the
CZO that prohibits short-term rentals. The Home is a “one-family detached dwelling,” as defined
in the CZO: “A detached or attached residential dwelling unit designed for and occupied by one

6
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“Courts may not rewrite the plain language of the [ordinance] and substitute their own policy

Even as a short-term rental, the Home is only used by one family at a time. Therefore, the plain
language of the CZO does not prohibit short-term rentals in single-family residential zones – in fact,
it does not address them at all. Therefore, the Court of Appeals majority interpretation of the
CZO to the contrary improperly rejects the plain and unambiguous language of the CZO,
adding legislative intent where none appears and, in fact, contrary to the intent as expressed in
the ordinance.
2.

The Court of Appeals’ Majority Opinion Creates a Non-Harmonious
Interpretation of the CZO

As relevant here, ordinances must be construed in a manner so as to avoid any
interpretation which would render any provision surplusage or nugatory. Johnson v Recca,
492 Mich 169, 177; 821 NW2d 520 (2012). Stated otherwise, the various provisions of an ordinance
should be interpreted in a manner that ensures that they work together in harmony. Id.
Here, not only does the CZO not expressly prohibit short-term rentals; it specifically
allows them.

“Tourist homes” are prohibited in areas zoned single-family residential.

CZO §18.050. However, the CZO exempts from the definition of “tourist home,” “any private
residence or home, the owner or occupant of which is not regularly engaged in renting any rooms
in such residence or home to permanent or transient roomers who are not related to such person.”
CZO §18.050 (emphasis supplied). As stated by the dissent:
My reading is in-line with the city’s regulation of a “tourist house.”
The ordinance defines a “tourist house” as “[a] dwelling in which
overnight accommodations are provided or offered for transient
guests for compensation, without provision of meals.”
Id.
15.022(86). This would seem the most logical place to regulate or
prohibit Airbnb rentals, but the city specifically exempted from the

7
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(1) family only, and having individual entrance ways and garage facilities.” CZO §15.022(24).

COA Op, Dissent, pp 1-2, Exhibit 2. Again, the plain and unambiguous language of the CZO
permits short-term rentals on the undisputed facts of this case.
3.

The Court of Appeals’ Majority Opinion is Contrary to the Express Intent of
the CZO

The City argues that the intent behind Section 150.050 is found in Section 15.051,
which states:
The RA One-Family General Residential Districts are designed to
be among the most restrictive of the residential districts. The intent
is to provide for an environment of predominately low-density single
unit dwellings along with other residentially related facilities which
serve the residents in the district.
CZO §15.051.

The City claims that this statement of intent supports the exclusion of

short-term rentals. That is not true. To the contrary, this statement of intent does not in any way
change the permitted use or outlaw short-term rentals. It says the intent is to allow “single unit
dwellings” – the exact description of the property at issue here.
Moreover, the definition of “tourist homes” reinforces that conclusion, excluding them but
with the clearly stated exception for short-term rentals if the owner is not “regularly engaged”
in renting. In short, short-term rentals are, by the terms of the CZO, both residential in nature and
consistent with its stated intent.

8
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meaning of “tourist house” “any private residence or home,
the owner or occupant of which is not regularly engaged in renting
any rooms in such residence or home to permanent or transient
roomers who are not related to such person.” Id. 18.050
(emphasis added). Defendant was convicted of renting his residence
on Airbnb for a single day, and the record shows that he had
similarly rented his residence for one other day in the past.
Two days over a year or more does not constitute “regularly
engaged” in renting one’s home on Airbnb.

The Court of Appeals’ Majority Opinion Regarding Incidental Use is Flawed

The final error in the majority opinion of the Court of Appeals is its interpretation of
CZO §15.516, which expressly allows home occupations and businesses which are “incidental” to
the use of property as a dwelling unit. The Court of Appeals majority opinion states:
Because defendant’s short-term rental business directly depends on
using the dwelling unit as a dwelling for guests, defendant’s business
fails to satisfy the condition in 15.516(1) that the “home occupation
or business must be clearly incidental to the principal use of the
dwelling unit for dwelling purposes.”
(Emphasis added.)
The purpose of the business is identical, not incidental, to the
principal use of the dwelling unit for dwelling purposes. Defendant’s
short-term rental business does not comply with the requirements in
15.516 and therefore is a prohibited use under 15.052(6).
COA Op, p 3, Exhibit 2. This “logic” is flawed.
First, if the use is identical, “using the dwelling unit as a dwelling,” it is permitted by the
terms of the CZO. In that case, the use need not be considered separately as a home occupation
or business. The guests are, in fact, using the property for a use permitted under the CZO, and the
matter is at an end.
Second, even if use as a short-term rental were considered as a business, nowhere does the
CZO state that the incidental use of residential property as a business must be different from the
primary use in order to comply with the CZO. Further, even if it did, use of property as one’s
principal residence is not identical to its use as a short-term rental. Simply put, in the first instance,
an owner is using the property for the purpose of living there; in the second instance, an owner is
operating a business – making money. These two uses are not identical. The real issue, therefore,
is whether the business use is “incidental.” In this case, it is. As stated by the dissent:

9
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4.

COA Op, Dissent, p 2, Exhibit 2. The majority opinion of the Court of Appeals’ strained
interpretation of the use as both not permitted as a dwelling, and then not permitted because it is
also a dwelling is both strained and contradictory, and constitutes reversible error.
C.

There are Sound Policy Concerns that Weigh in Favor of Reversing the Decision of the
Court of Appeals

1.

Michigan is an Outlier in Reinterpreting Ordinances and Covenants to Prohibit
Short-Term Rentals

The decision of the Court of Appeals in this case, and its prior decisions addressing
residential use of property, are contrary to the holdings in most states. The majority of states
reject the reinterpretation of ordinances and restrictive covenants to prohibit short-term rentals,
applying the same terms in zoning ordinances and property restrictions as those used in the CZO.
In Brown v Sandy City Bd of Adjustment, 957 P2d 207 (Utah App, 1998), the Utah Court
of Appeals, construed a zoning ordinance with terms similar to the CZO in St. Clair Shores,
and rejected the defendant city’s reinterpretation of “single-family dwelling” as prohibiting
short-term rentals. More specifically, in Brown, the city had permitted short-term rentals for years
but reversed itself without amending the ordinance. The city emphasized there, as here,
the statement of intent in the ordinance, to establish “a residential environment” and
“quiet residential neighborhoods favorable for family life,” and argued that short-term rentals do
10
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Moreover, I read the term “incidental” more broadly than does the
lead opinion, as “incidental” in this context could have either a
temporal or spacial meaning—in other words, (1) the use could be
“incidental” if the entire space of the home was turned over to a
business use on a brief, temporary basis (e.g., a single-day’s rental),
just as (2) the use could be “incidental” if a room of the home was
turned over to a business use on a permanent basis (e.g., a home
office). In (1), the temporal use is incidental, although the spacial
use is not, while in (2), the spacial use is incidental, although the
temporal use is not.

short-term rentals and did not. Instead, not only did the Browns’ use meet the express terms of a
permitted use, but by failing to expressly prohibit short-term rentals, the defendant city implicitly
determined that such practices were consistent with a residential environment.

Id. at 212.

The court stated:
The Code specifically permits use of a dwelling for occupancy by a
single family. Thus, if a single family occupies a home the structure
is being used as permitted. . . The Code does not limit the permitted
use by referencing the type of estate the occupying family holds in
the property or the duration of the occupancy. Thus, it is irrelevant
what type of estate, if any estate at all, the occupying family has in
the dwelling, i.e., whether the family holds a fee simple estate, a
leasehold estate, a license or no legal interest in the dwelling. It is
equally irrelevant whether the occupying family stays for one year
or ten days. The only relevant inquiry is whether the dwelling is
being used for one year or ten days. The only relevant occupancy is
whether the dwelling is being used for occupancy by a single family;
if it is, the ordinance has not been violated.

Id. at 211 (emphasis in original).
Moreover, as applied by the courts in most states, the use of the term “residential” does
not rule out short-term rentals; rather, the use by the family occupying the dwelling is
itself residential. For example, in Slaby v Mountain River Estates Residential Ass’n, Inc,
100 So 3d 569 (Ala Civ App, 2012), the Court of Civil Appeals of Alabama held that a restriction
to single family residential purposes only and specifically barring commercial use did not preclude
property owners from renting their vacation home on a short-term basis. Id. at 576, 579 and 582.
In accordance with the reasoning of the majority of courts from other jurisdictions, the court
held that:

11
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not further that goal. The court pointed out, however, that the city could have expressly prohibited

***
We conclude that the restriction in the covenant at issue prohibiting
“commercial use” of the property does not prohibit the Slabys from
renting their property on a short-term basis. We agree with the
reasoning in Pinehaven Planning Board v Brooks, supra, and the
majority of other jurisdictions that have addressed the issue, that the
purposes for which the property is used in this case, such as
for eating, sleeping, and other residential purposes, does not amount
to commercial use.

Id. at 579 and 582.
The Slaby court relied on Pinehaven Planning Bd v Brooks, 138 Idaho 826; 70 P3d 664
(2003), in which the restrictive covenants at issue contained provisions prohibiting “commercial or
industrial ventures or businesses of any type” as well as a restriction for “no more than one (1)
single family dwelling.” Id. at 665. The owners of a home subject to these restrictive covenants
listed the property for rental as a vacation home. The Pinehaven Planning Board sued the owners,
seeking a declaration that the rental activity violated the restrictive covenants. The Idaho Supreme
Court disagreed, stating:
[R]enting the property for residential purposes, whether short or
long-term, does not fit within these prohibitions. The only building
on the [owners’] property remains a single-family dwelling and
renting this dwelling to people who use it for the purposes of eating,
sleeping, and other residential purposes does not violate the
prohibition on commercial and business activity as such terms are
commonly understood.

Id. at 668.
12
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We agree with those courts that property is used for
“residential purposes” when those occupying it do so for ordinary
living purposes. Thus, so long as the renters continue to relax, eat,
sleep, bathe, and engage in other incidental activities, as the
undisputed evidence indicates renters did in this case, they are using
the cabin for residential purposes.

(2006), interpreted a similar provision restricting use of land for “single family residential
purposes only.” Id. at 262. Defendants intended to offer their homes as short-term vacation rentals
or sell them to others who would offer the homes as short-term rentals. Plaintiffs filed a complaint
for injunctive relief, damages and a declaratory judgment. The Lowden court held that “receipt
of rental income in no way detracts from the use of the properties as residences by the tenants,”
and that “[t]he transitory or temporary nature of such use does not defeat the residential status.”

Id. at 267.
The Colorado Court of Appeals relied on the Pinehaven and Lowden opinions to conclude
that prohibitions against commercial use in restrictive covenants did not bar short-term
vacation rentals. In relevant part, the court stated:
We agree with the cases discussed above [Pinehaven and Lowden]
and conclude that short-term vacation rentals such as Houston’s are
not barred by the commercial use prohibition in the covenants.
Our conclusion is consistent with the Colorado Supreme Court’s
holding, in a different context, that receipt of income does not
transform residential use of property into commercial use.
In Double D Manor, the court addressed a homeowners
association’s challenge to use of property in the subdivision as a
home for developmentally disabled children. 773 P2d at 1046.
In rejecting the association’s argument that such use was not a
permissible “residential use” because Double D used the property
to earn money to pay wages and cover costs, the court stated:
“Double D’s receipt of funding and payment to its staff to supervise
and care for the children do not transform the use of the facilities
from residential to commercial.” Id. at 1051.

Houston v Wilson Mesa Ranch Homeowners Ass’n, Inc, 360 P3d 255, 260; 2015 COA 113
(Colo App, 2015).
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Similarly, the Court of Appeals of Maryland, in Lowden v Bosley, 395 Md 58; 909 A2d 261

short-term rentals in purchasing or improving their homes. In Texas, the Court of Appeals
upheld the trial court’s grant of a temporary injunction enjoining the plaintiff Village from
terminating defendant property owner’s use of her home as a short-term vacation rental. The court
described the circumstances under which it did so as follows:
Hill has been renting her Tiki Island home short-term since 2007.
She bought it as an investment for the purpose of rentals, and made
substantial improvements to the property. Tiki Island’s 2014
ordinance banning short-term rentals grandfathered certain
identified properties that were already engaged in short-term rentals
as of 2011. It is not evident from the record why Hill’s use of her
home for short-term rentals was not grandfathered, as she was
engaged in short-term rentals before the 2011 grandfathering cut-off.
The Village’s excluding Hill from this grandfathered status,
however, foreclosed Hill’s existing investment use of her property
without an avenue for recoupment. We thus hold that she has
identified a vested right for purposes of conferring the trial court
with jurisdiction to enter a temporary injunction in her favor.

Village of Tiki Island v Ronquille, 463 SW3d 562, 587 (Tex App, 2015).
In Silsby v Belch, 952 A2d 218; 2008 ME 104 (2008), the Supreme Court of Maine
interpreted a restriction “that said premises will not be used for any commercial or industrial use.”
The court found that the restriction did not apply to a three-unit apartment building constructed
on the property, holding that “[t]he property, like an owner-occupied, single-family residence
beside it, remains a place for people to live. Its character is fundamentally different from a
department store or service station.” Id. at 222.
Similarly, the Oregon Supreme Court determined that property restricted “exclusively for
residential purposes” and not for “commercial enterprise” did not preclude use of a beachfront
residence as a short-term vacation rental. Yogman v Parrott, 325 Or 358; 937 P2d 1019 (1997).
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In many cases, the facts make clear that the owners relied on existing law that permitted

“residential” and “commercial enterprise,” stated:
In the absence of clarity in wording and in the absence of an
understanding of the parties’ actual intent, this maxim serves at least
four purposes: to avoid imposing a restriction on the buyer of
property that the buyer cannot reasonably be expected to know,
to allow full use of property, see Aldridge v Saxey, 242 Or 238, 242;
409 P2d 184 (1956) (public policy favors untrammeled land use),
to reduce litigation by increasing certainty, and to promote uniform
interpretation of like covenants. Additionally, this court has
stated that, “when property rights are at stake, consistency, that is,
adherence to precedent, is a . . . virtue” because of the need
for certainty. Dorsey et ux v Tisby et ux, 192 Or 163, 180;
234 P2d 557 (1951).

Id. at 1023 (footnote omitted).
The North Carolina Court of Appeals relied on Yogman as it addressed a restrictive
covenant that provided that “no lots shall be used for commercial or business purposes.”

Russell v Donaldson, 222 NC App 702; 731 SE2d 535 (2012). The court held:
Under North Carolina case law, restrictions upon real property are
not favored. Ambiguities in restrictive covenants will be resolved in
favor of the unrestricted use of the land. A negative covenant,
prohibiting business and commercial uses of the property, does not
bar short-term residential vacation rentals.

Id. at 539.
The New Mexico Supreme Court also relied on the Yogman decision in Mason Family

Trust v Devaney, 146 NM 199; 207 P3d 1176 (2009). Therein, the court held that a deed restriction
that permitted use for dwelling purposes only and not for business or commercial purposes,
did not forbid the short-term rental, for dwelling purposes, by the owner of a vacation cabin.
The court stated:
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The court found that the provision at issue was ambiguous and, after examining the definitions of

Id. at 1178.

See also, Estates of Desert Ridge Trails Homeowner’s Ass’n v Vazquez,

2013-NMCA-51; 300 P3d 736 (NC Ct App, 2013) (“Residential purpose” restriction in restrictive
covenants did not bar homeowner’s short-term rentals; an economic benefit flowing to the
homeowner from the rental of his home, whether long- or short-term, does not by itself constitute an
impermissible business or commercial activity under “residential purposes” restrictive covenant.).
In another Texas case, neighbors sued a homeowner and property owners association to
prevent the homeowner from renting his home on a short-term basis. In Schack v Property Owners

Ass’n of Sunset Bay, 555 SW3d 339 (Tex App, 2018), the court held that a restrictive covenant,
which provided that property was intended for a single family dwelling unit, and its use was
restricted to that purpose, was solely a structural restriction, and thus did not prohibit homeowner
from renting his house on a short-term basis. Id. at 349.
In Ross v Bennett, 148 Wash App 40; 203 P2d 383 (2008), the Washington Court of Appeals
construed a restrictive covenant limiting property use to “residential” or “residence purposes”
under claims by plaintiff neighbors that defendant’s short-term rental constituted a
“commercial” use. The court stated:
We agree with Bennett that the trial court erred in finding that
short-term vacation rentals were prohibited by the CPE Covenant.
On its face, the CPE Covenant does not prohibit the short-term
rental of Bennett’s house to a single family who resides in the home.
The CPE Covenant merely restricts use of the property to
residential purposes. Renting the Bennett home to people who use
it for the purposes of eating, sleeping, and other residential purposes
is consistent with the plain language of the CPE Covenant.
The transitory or temporary nature of such use by vacation renters

16
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We think that rental of a house or abode for a short-term use as a
shelter to live in is significantly different from using the property to
conduct a business or commercial enterprise on the premises.

Id. at 388.
The State of Wisconsin likewise favors the free and unrestricted use of property unless a
restriction clearly applies to prohibit the use.
2018 WI 62; 914 NW2d 643, 647 (2018).

Forshee v Neuschwander, 321 Wis 2d 757;

Accordingly, upon consideration of whether the

short-term rental of property constitutes a “commercial activity,” barred by a restrictive covenant,
the Wisconsin Supreme Court found that it did not. Id. at 649.

In a concurring opinion,

Justice Kelly stated:
The restrictive covenant’s plain meaning simply does not say what
the [Plaintiffs] want it to say. No grammatical reading of the
covenant could prevent the [Defendants] from renting their property
– so long as the renters do not engage in “commercial activity” while
residing there. The [Plaintiffs] do not appear to be claiming that
activities like sleeping, cooking, eating, and recreating are
commercial in nature. Nor could they – if such activity is
commercial, the [Plaintiffs] could no more engage in it than
the renters.

Id. at 656. See also, Morgan Co v May, 305 Ga 305; 824 SE2d 365 (2019) (“single-family detached
dwelling” did not prohibit short-term rental).
Most recently, the State of Montana agreed with the majority of jurisdictions that focus on
the activities being conducted on the short-term rental property – not the length of time that the
activities are conducted.

Craig Tracts Homeowners’ Ass’n, Inc v Brown Drake, LLC,

402 Mont 223, 229; 2020 MT 305; 477 P3d 283 (2020). The Montana Supreme Court expressly
declined to follow Michigan law; specifically, Eager v Peasley, 322 Mich App 174; 911 NW2d 470
(2017), in which the Michigan Court of Appeals held, in relevant part, that the use of lakefront
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does not defeat the residential status. This is consistent both with
the evidence of context and with preserving the free use of the land.

of the property.5 Instead, the Court followed the majority of jurisdictions that have held that
“’residential purposes’ provisions do not prohibit short-term rentals,” citing:

Santa Monica Beach Prop Owners Ass’n v Acord, 219 So 3d 111,
114 (Fla Ct App, 2017); Houston v Wilson Mesa Ranch
Homeowners Ass’n, 360 P3d 255 (Colo Ct App, 2015); Wilkinson v
Chiwawa Communities Ass’n, 180 Wash 2d 241; 327 P3d 614 (2014)
(en banc); Estates at Desert Ridge Trails Homeowners’ Ass’n v
Vazquez, 300 P3d 736 (NM Ct App, 2013); Slaby v Mountain River
Estates Residential Ass’n, 100 So 3d 569 (Ala Civ App, 2012);
Russell v Donaldson, 222 NC App 702; 731 SE 2d 535 (2012);
Applegate v Colucci, 908 NE 2d 1214 (Ind Ct App, 2009);
Mason Family Trust v DeVaney, 146 NM 199; 207 P3d 1176 (NM Ct
App, 2009); Ross v Bennett, 148 Wash App 40; 203 P3d 383 (2008);
Scott v Walker, 274 Va 209; 645 SE 2d 278 (2007); Lowden v Bosley,
395 Md 58; 909 A2d 261 (2006); Mullin v Silvercreek Condo
Owner’s Ass’n, 195 SW 3d 484 (Mo Ct App 2006); Pinehaven
Planning Bd v Brooks, 138 Idaho 826; 70 P3d 664 (2003); Yogman v
Parrott, 325 Or 358; 937 P2d 1019 (1997) (en banc);
Catawba Orchard Beach Ass’n v Basinger, 115 Ohio App 3d 402,
685 NE 2d 584 (1996).

Craig Tracts Homeowners’ Ass’n, 402 Mont at 227.
As these cases illustrate, Michigan is an outlier in the reinterpretation of ordinances and
covenants for “single-family” homes and “residential” use of prohibiting short-term rentals and
proclaiming them as short-term rentals as commercial uses. From all that appears, the Court of
Appeals in Eager did not consider the fact that short-term rentals do not result in any type of
“commercial” use on the property. To the contrary, all activities engaged in by renters such as

5

The Eager majority concluded that, under the definition of “commercial,” found in this Court’s
opinion in Terrien v Zwit, 467 Mich 56; 648 NW2d 602 (2002), the “act of renting property to
another for short-term use is a commercial use, even if the activity is residential in nature.”
Eager v Peasley, 322 Mich App 174, 190; 911 NW2d 470 (2017).
18
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property as a short-term rental violated a restrictive covenant which barred the “commercial use”

does not defeat the residential status. And, neither does the owners’ attempts to make a profit.
The fact that the property may yield a profit does not change the residential nature of the activities
occurring on the property. The use of the term “commercial” alone equally outlaws long-term or
short-term rental. Such a far-reaching restriction to owner-occupancy strains interpretation where
such a restriction could easily have been stated in plain terms. Accordingly, contrary to the

Eager opinion, use limitations such as “no commercial” or “residential only” should not bar
short-term rentals.
If the City in this case, or any unit of local government in future cases, wishes to prohibit
short-term rentals, it has a solution: As the dissent states, COA Op, Dissent, p 2, Exhibit 2, and the
Michigan Zoning Enabling Act (“ZEA”), MCL 125.3202, and the CZO, Sec. 3.6, expressly allow,
the City may amend its zoning ordinance to clearly and plainly prohibit short-term rentals.
As discussed in detail below, the strategic reason municipalities do not amend their ordinances is
apparent: Doing so preserves the right of an owner to continue a lawful but now conforming use.
2.

The Court of Appeals Opinion Contradicts Michigan’s Zoning
Enabling Act

Owners of land have broad freedom to make legal use of their property. Thiel v Goyings,
504 Mich App 484, 496; 939 NW2d 152 (2019). A legal use established under a zoning ordinance
is a vested right and a subsequent amendment to a zoning ordinance cannot deprive the owner of
that use. Livonia Hotel, LLC v Livonia, 259 Mich App 116; 673 NW2d 763 (2003). Cities and
townships are circumventing these constitutional protections by not formally “amending” their
zoning ordinances upon deciding to ban short-term rentals.
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sleeping and eating, are residential uses. Moreover, the transitory or temporary nature of such use

short-term rentals in two ways. One is through regulatory ordinances seeking to prohibit short-term
rentals or to impose regulations so onerous and/or expensive that property owners simply give up.
Regulatory ordinances are enacted by municipalities under their police power and are not

zoning ordinances.

Const 1963, art 8, §22, Charters, resolutions, ordinances; enumeration

of powers. By contrast, a zoning ordinance is one that regulates the use of land and buildings
according to districts, locations or areas. Square Lake Hills Condo Ass’n v Bloomfield Twp,
437 Mich 310, 323; 471 NW2d 321 (1991).

Because local governments in Michigan have no

inherent power to enact zoning regulations, they may enact them only in accordance with the
procedures and landowner protections (such as preserving prior nonconforming uses) of the ZEA.
Regulatory ordinances, however, are not subject to the ZEA. Accordingly, by passing a regulatory
ordinance instead of a zoning ordinance, a municipality can avoid having to comply with the ZEA.
By avoiding having to comply with the ZEA, local governments can refuse to honor all prior
nonconforming uses as legal. Adams Outdoor Advertising v East Lansing, 463 Mich 17, 22;
614 NW2d 634 (2000) (Nonconforming use analysis applies only to zoning regulations, and not to
regulatory (public health and safety) regulations). The property owner is thereby hijacked of
his/her vested property rights, without notice, without hearing and without compensation.
Left unchecked by the Michigan judiciary, this practice promises to further erode the private
property rights of Michigan citizens and deprive them of their constitutional rights.
The second manner in which local governments have deprived their citizens of their
property rights by “reinterpreting” their zoning ordinances. In this instance, the municipality takes
an ordinance, which had long been applied in a manner permitting short-term rentals in
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In general, local governments have deprived property owners of vested property rights in

either “commercial” or some other nonpermitted use within a residential district. In other words,
the ordinance is reinterpreted to make illegal that which had been treated for decades as legal.
In virtually every instance, the “reinterpretation” is without any formal action (or even somewhat
organized informal action) on the part of the unit of local government. As a result, there is no
notice to the municipality’s residents that legal conduct is now deemed illegal.

Reinterpreting a zoning ordinance, as opposed to amending a zoning ordinance,
also eliminates the obligation of a municipality to recognize and permit prior nonconforming uses.
Specifically, as to nonconforming uses, the ZEA provides:
If the use of a dwelling, building, or structure or of the land is lawful
at the time of enactment of a zoning ordinance or an amendment to
a zoning ordinance, then that use may be continued although the
use does not conform to the zoning ordinance or amendment.
MCL 125.3208(1) (emphasis supplied).

Accordingly, where a municipality reinterprets its

zoning ordinance to prohibit a property use that was previously permitted, that municipality divests
property owners of valuable property rights by denying the continued use of property as
nonconforming uses, in violation of the ZEA. MCL 125.3208. That outcome is also without
compensation and unconstitutional. Const 1963, art 10, §2, Eminent Domain; Compensation.
In sum, by enacting the ZEA, the Legislature established a balance between the protection
of vested property rights while allowing local governments to enact zoning regulations.
Under the ZEA, local governments are free to construct zoning schemes and pass zoning laws but:
(1) in accordance with the procedures of the ZEA – not via regulatory ordinances; and
(2) through amendment – not reinterpretation.
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single-family zoning districts, and reinterprets it so as to now characterize short-term rentals as

opinion allows municipalities to circumvent the ZEA and eliminate lawful uses of property.
IV.

CONCLUSION
In conclusion, a municipality cannot advance a new and strained interpretation of its zoning

ordinance without formal amendment in order to affect what it would like the ordinance to say.
To the contrary, if a particular use is to be prohibited, that prohibition should be by clear and
unambiguous language so property owners are adequately apprised of the law. And, if the zoning
ordinance is not clear as to a certain prohibition, then any change must be accomplished
through amendment, in accordance with the ZEA, so as to protect property owners’ vested rights.
This is particularly true where the municipality’s “reinterpretation” results in a criminal conviction.
All lower courts failed in this regard and their decisions should be reversed.
V.

RELIEF REQUESTED
For all the foregoing reasons, Michigan Realtors® respectfully requests that this

Honorable Court grant Michigan Realtors®’ Motion for Leave to File this Amicus Brief,
grant Defendant-Appellant’s Application and reverse the majority opinion of the Court of Appeals.
MCCLELLAND & ANDERSON, LLP
Counsel for Amicus Curiae
Michigan Realtors®

/s/Melissa A. Hagen
Date: March 22, 2021

Melissa A. Hagen (P42868)
David E. Pierson (P31047)
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nonconforming uses or pay just compensation for their elimination. The Court of Appeals majority

1.

Bauckham v Skarin, unpublished opinion of the Allegan County Circuit Court, issued
April 5, 2006, app sub nom John H. Bauckham Trust v Petter, unpublished opinion per
curiam of the Court of Appeals, issued September 19, 2017 (Docket No. 332643)

2.

Court of Appeals Opinion
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STATE OF MICHIGAN

PER CURIAM.
Defendants James Skarin, Linda Skarin, Henkel Vacations, LLC, Daniel Moesch,
Heather Moesch, Melissa K. Loew Trust, and Melissa K. Loew as trustee of the Melissa K.
Loew Trust (collectively referred to as defendants1) appeal as of right an opinion and final order
enforcing deed restrictions that prohibit use of restricted lots for commercial purposes. Plaintiffs
cross-appeal the same order. We affirm in part, vacate in part, and remand for proceedings
consistent with this opinion.
This mater involves a dispute among the owners of several lots in the Sunset Shores
Subdivision in Casco Township concerning the rental activities taking place on lots owned by
defendants. Defendants purchased their respective lots subject to the following deed restrictions:
1. No building shall be erected or maintained on any lot in Sunset Shore,
sold by the grantor herein, other than a private residence and a private garage for
the sole use of the owner or occupant, except those lots designated as Commercial
on the plat map.
* * *
3. No part of said premises shall be used for commercial or manufacturing
purposes, except those lots designated as Commercial on the plat map.[2]
In 2015, plaintiffs filed suit against defendants, seeking a declaratory judgment and injunctive
relief prohibiting defendants from engaging in short-term rental activity, which plaintiffs alleged
violated the above deed restrictions. Plaintiffs also alleged that defendants’ short-term rental
practices constituted a nuisance per se because they violated Casco Township’s zoning
ordinances concerning permissible uses in districts zoned for low-density residential use.
Defendants raised several equitable defenses to plaintiffs’ claims, arguing that short-term
renting was a common and long-accepted practice in Sunset Shores. Defendants presented
evidence demonstrating that a number of plaintiffs had acquiesced to or engaged in similar rental
activity over the years, and that the neighborhood’s voluntary homeowners association
promulgated rules recognizing that vacation renters were welcome in the neighborhood.
Defendants also asserted counter-claims regarding several plaintiffs’ improper use of a parcel
(the “Beach Parcel”) jointly owned as tenants in common by the owners of all lots within Sunset
Shores.

1

The remaining defendants named in plaintiffs’ original complaint were dismissed before trial
and are not relevant to this appeal.
2

There are no lots designated as commercial on the plat map produced by the parties.
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Before: TALBOT, C.J., and O’CONNELL and CAMERON, JJ.

a.

The defendants admitted in deposition to having constructive of actual
knowledge of the deed restrictions when they purchased their lots.

b.

On the internet, the Defendants advertise their properties to the public for
short term rentals year round for a fee. Nightly occupancy rates range
from between $250.00 per night and $400.00 per night.

c.

Three of the Defendants have received a combined $140,000 in fees for
short term rental of their subdivision properties during 2014.

d.

Two of the Defendant’s [sic] are Illinois residents, according to their
deposition testimony.

e.

Two of the Defendants admitted in their depositions that they spent less
than two weeks on their subdivision lots in year 2014.

f.

None of the Defendants make significant personal use of the property[.]

g.

None of the Defendant’s [sic] were present on the property when their
licensees/customers were using the property.

h.

Two Defendants employ 3rd party enterprises to provide “concierge”
services and maid service, clear up after guests and perform grounds
maintenance.

i.

The Defendants collect and pay Michigan’s 6% state use tax governing
public accommodations in the nature of “hotel, motel and vacation
rentals.”[3]

In light of these findings, the trial court concluded that defendants were not using their respective
properties as private residences and were instead engaging in commercial activity, i.e., renting
the lots to the public for a fee, contrary to the deed restrictions. However, the court also found
that material questions of fact existed concerning defendants’ equitable defenses and plaintiffs’
alternative nuisance theory. These issues, as well as defendants’ counterclaims, proceeded to
trial. The parties do not challenge the court’s findings or conclusions of law regarding plaintiffs’
dispositive motion.
Following a three-day bench trial, the court issued a written opinion and order rejecting
defendants’ equitable defenses and agreeing that defendants’ rental activities violated the Casco
Township zoning ordinance barring commercial activity in low-density districts. Based on its

3

Footnote omitted.
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After discovery, the trial court granted partial summary disposition in plaintiffs’ favor,
finding that there was no material dispute concerning the following facts:

I. DEFENDANTS’ EQUITABLE DEFENSES
On appeal, defendants contend that the trial court erred by rejecting their equitable
defenses to enforcement of the deed restrictions. Plaintiffs, on the other hand, argue that we
should not consider this issue because the limited scope of defendants’ claim of appeal renders
the issue moot. We agree with plaintiffs and decline to consider the merits of defendants’
argument.
“Michigan courts exist to decide actual cases and controversies, and thus will not decide
moot issues.”4 An issue is moot if its resolution in the aggrieved party’s favor “cannot for any
reason have a practical effect on the existing controversy.”5 As noted by plaintiffs, the trial court
enjoined all further rental activity for two, independent reasons: (1) defendants’ rental activities
violated the deed restrictions banning use of defendants’ lots for commercial purposes; and (2)
defendants’ rental activities amounted to a nuisance per se because they violated the Casco
Township zoning ordinances. Despite the court’s conclusion that there were two bases for
granting injunctive relief, defendants explicitly excluded the trial court’s ruling regarding the
zoning violation from the scope of this Court’s review, stating that they intended to seek
modification of the ordinance through the legislative process. However, there is no indication
that defendants’ proposed amendments will be adopted by Casco Township. Thus, even if this
Court were to agree that the trial court erred by rejecting defendants’ equitable defenses to
enforcement of the deed restrictions, reversal of that portion of the trial court’s order would not
have a practical effect on defendants’ ability to resume their short-term rental practices, which
would continue to be enjoined as a nuisance per se. Accordingly, this issue is moot and does not
warrant further consideration.6
II. SCOPE OF INJUNCTION
Next, defendants argue that the trial court erred by enjoining all rental activity. We
disagree.

4

Thomas M Cooley Law Sch v Doe 1, 300 Mich App 245, 254; 833 NW2d 331 (2013).

5

Gen Motors Corp v Dep’t of Treasury, 290 Mich App 355, 386; 803 NW2d 698 (2010).

6

Id.

-4-

RECEIVED by MSC 3/22/2021 3:39:55 PM

findings, the court entered an order prohibiting all rental activity within Sunset Shores. With
respect to defendants’ counterclaims, the court found that certain plaintiffs had installed fixtures
on the commonly owned Beach Parcel, including stairs, decks, a motorized tram, and a storage
outbuilding. These plaintiffs also took steps to preclude other cotenants from using the
encroaching structures, thereby interfering with the other cotenants’ right to use and enjoy the
entire Beach Parcel. To remedy the problem, the court ordered that the existing structures be
made available for the use and benefit of all cotenants and placed restrictions on the continued
maintenance of those structures.

When the construction of a restrictive covenant is clear, “the mere circumstances of the
breach of the covenant affords sufficient grounds for the court to interfere by injunction.”11 In
this case, the court determined before trial that the restrictive covenants at issue unambiguously
restricted use of the lots within Sunset Shores to residential purposes and categorically barred all
commercial uses of the restricted lots. The court construed the term “commercial” to mean “able
or likely to yield a profit,” and found that defendants’ practice of renting their lots to the public
for a fee constituted a prohibited commercial use. The court’s reasoning was consistent with
caselaw construing similar restrictions on commercial uses12 and supported by the record. While
defendants maintain that the trial court should not have enforced the deed restrictions because of
the equities involved, they do not seriously dispute the trial court’s findings or rationale
regarding their breach of the deed restrictions.
Instead, defendants take issue with the scope of the injunctive relief granted by the court,
arguing that the court erred by prohibiting all rental activity, including long-term renting,13
because the controversy at issue in the case related only to short-term rentals to vacationers.
Defendants are correct in their contention that plaintiffs’ request for relief was limited to
enjoining continued operation of “vacation rentals,” and that the parties did not present evidence
concerning long-term renting at trial. However, MCR 2.601(A) provides that a court may grant
any relief to which a party is entitled, “even if the party has not demanded that relief . . . .” As
such, that the court’s injunction exceeded the scope of the relief sought by plaintiffs is not
dispositive.

7

Johnson Family Ltd Partnership v White Pine Wireless, LLC, 281 Mich App 364, 389; 761
NW2d 353 (2008).
8

Dep’t of Environmental Quality v Gomez, 318 Mich App 1, 32-33; 896 NW2d 39 (2016).

9

Alan Custom Homes, Inc v Krol, 256 Mich App 505, 512; 667 NW2d 379 (2003).

10

Id.

11

Terrien v Zwit, 467 Mich 56, 65; 648 NW2d 602 (2002) (citation omitted).

12

See, e.g., id. at 64.

13

Although the court did not explicitly ban long-term renting, we agree that the court’s
unequivocal prohibition against “all rental activity for a fee” is not limited to the short-term
rental activity that plaintiffs’ complained of below.
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Matters involving the interpretation of restrictive covenants involve questions of law that
this Court reviews de novo.7 A trial court’s decision to grant injunctive relief is reviewed for an
abuse of discretion, which occurs when “the court’s decision falls outside the range of reasonable
and principled outcomes.”8 This Court reviews a trial court’s factual findings for clear error.9
“A finding is clearly erroneous where, after reviewing the entire record, this Court is left with a
definite and firm conviction that a mistake has been made.”10

“Commercial” is commonly defined as “able or likely to yield a profit.” Random
House Webster’s College Dictionary (1991). “Commercial use” is defined in
legal parlance as “use in connection with or for furtherance of a profit-making
enterprise.” Black’s Law Dictionary (6th ed). “Commercial activity” is defined
in legal parlance as “any type of business or activity which is carried on for a
profit.” Id.[14]
The act of renting property to a third-party for any length of time involves a commercial use
because the property owner is likely to yield a profit from the activity. Restrictions barring
commercial uses of property proscribe a wide variety of activities, even activities that are
residential in nature, such as renting to residential tenants for extended periods of time.15 As
such, the trial court’s decision to bar “all rental activity for a fee” was not outside the range of
principled outcomes because the court was authorized to “interfere by injunction” as a result of
defendants’ breach of the deed restrictions, and the restrictions clearly barred any commercial
activity from occurring on defendants’ lots.16
III. DEFENDANTS’ TRESPASS AND WASTE COUNTER-CLAIMS
Next, defendants argue that the trial court erred by rejecting their counterclaims against
the Smith and Bauckham plaintiffs. We disagree.
This Court reviews a trial court’s factual findings for clear error.17 “A finding is clearly
erroneous where, after reviewing the entire record, this Court is left with a definite and firm
conviction that a mistake has been made.”18 Conclusions of law are reviewed de novo.19
In their first amended complaint, defendants brought a claim of trespass against several
plaintiffs, alleging that
Plaintiffs/Counter-Defendants Bauckham, Brouwer, Cole, Smith, Shkor and
Zeller have trespassed upon the beach parcel owned in common . . . by i.) placing

14

Terrien, 467 Mich at 64.

15

Id. at 62-63.

16

Plaintiffs’ did not respond to this issue in their brief on appeal. If plaintiffs are similarly
dissatisfied by the extended scope of the court’s injunction, there is nothing to prevent the parties
from negotiating a more narrow remedy for the trial court’s consideration.
17

Alan Custom Homes, Inc, 256 Mich App at 512.

18

Id.

19

Id.
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Defendants’ argument is unpersuasive because the court’s rationale concerning
defendants’ short-term rental practices is equally applicable to rentals of any length, regardless of
whether long-term renting was challenged by plaintiffs. As the trial court observed,

Later, defendants clarified that their trespass claim against the Smiths involved an erosion
control system commissioned by the Smiths, which purportedly caused an unnatural amount of
surface water to flow from the Smith lot onto the Beach Parcel. The trial court rejected
defendants’ trespass claim reasoning that, as a matter of law, a cotenant cannot trespass on a
commonly owned parcel. It also reasoned that defendants’ water-trespass theory lacked merit
because the erosion control system was installed with proper permits and there was no evidence
that the project harmed the interest of any cotenant.
On appeal, defendants argue that the trial court erred by focusing on the Smiths’
mitigating measures, rather than the technical trespass. In Michigan, an action for trespass
requires “proof of an unauthorized direct or immediate intrusion of a physical, tangible object
onto land over which the plaintiff has a right of exclusive possession.”20 Thus, while defendants
are correct that the focus of a trespass claim must be on the challenged intrusion upon real
property, their claim must fail because the trial court correctly concluded that the Smiths, as
cotenants of the Beach Parcel, could not trespass upon their own property. One of the hallmark
features of tenancy in common is that each cotenant is entitled to possession of the whole
property.21 Because the Smiths, like all cotenants of the Beach Parcel, have a possessory interest
in the land, they did not cause a physical intrusion onto land that defendants had an exclusive
right of possession over. This is not to say that cotenants are left without a legal or equitable
remedy when faced with misuse of commonly owned property, as other theories of liability may
support a similar claim. However, a trespass claim is not the appropriate vehicle for defendants’
complaints concerning the erosion control system. The trial court did not err by rejecting
defendants’ trespass claim as pled.
Defendants also argue that the trial court erred by failing to rule upon their claim
regarding the dilapidated stairs leading from the Bauckham lot, the remains of which encroach
upon the Beach Parcel. On appeal, defendants characterize the presence of the remaining
materials as an act of trespass and waste. The presence of the stair remnants could arguably fit
into the broad scope of defendants’ trespass claim, as pled in their amended complaint, because it
involves the placement of personal property on the Beach Parcel. However, to the extent that
this claim sounds in trespass, it must fail for the same reason: the Bauckham plaintiffs are also
cotenants holding a possessory interest in the Beach Parcel.

20

Adams v Cleveland-Cliffs Iron Co, 237 Mich App 51, 67; 602 NW2d 215 (1999) (emphasis
added).
21

Kay Investment Co, LLC v Brody Realty No 1, LLC, 273 Mich App 432, 441; 731 NW2d 777
(2007).
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personal property and installing real fixtures on the beach parcel, in such manner
and with the intent and effect of excluding other co-owners from using that
portion of the commonly owned beach parcel and ii.) cutting trees and removing
natural vegetation beneficial to the natural beauty and stability of the dune and
placing such at great risk of erosion, without first obtaining the unanimous
consent and permission of all common owners.

IV. EFFECT OF SETTLEMENT STIPULATION
On cross-appeal, plaintiffs argue that the trial court erred by failing to give effect to the
parties’ partial settlement stipulation placed on the record at trial. We conclude that the
stipulation is ambiguous and the record requires further factual development.
Courts interpret a stipulation that “embod[ies] all the essential characteristics of a
contract” like a contract.22 Courts interpret contracts according to the parties’ intent, so long as
their intent is clear.23 Accordingly, courts must determine if the stipulation is clear and
unambiguous.24 A stipulation is unambiguous “if it fairly admits of but one interpretation.”25 If
the stipulation is unambiguous, “construction of the [stipulation] is a question of law for the
court.”26 This Court reviews questions of law de novo.27 A stipulation is ambiguous if “its
language can be reasonably understood in different ways,”28 or “a term is equally susceptible to
more than a single meaning.”29 If ambiguous, “factual development is necessary to determine
the intent of the parties”30 and a court may consult relevant extrinsic evidence to determine the
stipulation’s meaning.31 This Court reviews a trial court’s factual findings for clear error.32 “A
22

Bd of Co Rd Comm’rs v Schultz, 205 Mich App 371, 378-379; 521 NW2d 847 (1994)
(quotations and citation omitted).
23

Zurich Ins Co v CCR & Co (On Rehearing), 226 Mich App 599, 604; 576 NW2d 392 (1997).

24

See Upjohn Co v New Hampshire Ins Co, 438 Mich 197, 206; 476 NW2d 392 (1991).

25

See Steinmann v Dillon, 258 Mich App 149, 154; 670 NW2d 249 (2003).

26

See Klein v HP Pelzer Auto Sys, Inc, 306 Mich App 67, 76; 854 NW2d 521 (2014) (quotations
and citations omitted).
27

Id. at 75.

28

See Steinmann, 258 Mich App at 154.

29

See Dancey v Travelers Prop Cas Co of America, 288 Mich App 1, 8; 792 NW2d 372 (2010)
(quotations, emphasis, alteration, and citation omitted).
30

See Klein, 306 Mich App at 76 (quotations and citations omitted).

31

See Klapp v United Ins Group Agency, Inc, 468 Mich 459, 470-471; 663 NW2d 447 (2003).

32

Alan Custom Homes, Inc, 256 Mich App at 512.
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Defendants’ alternative characterization of their claim as one for waste is at odds with
their amended complaint. Defendants alleged a separate count for common law waste against
“certain owners who own property adjacent to the Beach Parcel,” alleging that these owners
“have from time to time removed timber and brush from the Beach Parcel, thus committing
waste and damaging the property as detailed above.” Notably, the trial court did dispose of
defendants’ waste claim as pled, by finding that defendants failed to present sufficient credible
testimony concerning the improper removal of trees or resulting damages, and defendants do not
challenge this finding on appeal. We find no error in the trial court’s failure to address a theory
that was not properly pled or argued in a clear manner.

In this case, the trial court found that a number of plaintiffs had constructed fixtures on
the Beach Parcel, including stairs, decks, a motorized tram system, and at least one outbuilding,
and that use of these structures was limited by locks, gates, and “no trespassing” signs. The
parties discussed a stipulation that defendants agreed to withdraw their request that fixtures
already situated on the Beach Parcel be removed and, in exchange, defendants could introduce
four late-filed surveys of various Sunset Shores lots. Defense counsel explained the stipulation.
Then, plaintiffs’ counsel stated,
I understand that what we agreed on is that there wouldn’t be destruction,
demolition or removal. So I mean if they’re trying to hide something from me
please let me know now, but the idea is the stuff that’s been on the beach parcel
gets to stay on the beach parcel. The requested relief I’m assuming is going to be
limited now to they want to be able to use it. We don’t agree to that, but we’re
not looking at a case where they’re asking for the removal or the destruction or
demolition of those structures that have been in place.
Further, plaintiffs’ counsel opined that contribution should be required if the court ordered that
the structures be made available for use by all cotenants, but cautioned that some plaintiffs might
prefer to remove the structures if forced to make them open for common use.
The trial court ordered:
As to the parts of the structures which encroach on the Beach Parcel, minimal
repairs may be performed on them in the future, but only to preserve the current
function of the structure and not to expand the encroachment or extend the
structures useful life. Once the structure has surpassed its useful life, the ultimate
removal of any structure will be done at the expense of the owner of the parcel
adjoining the Beach Parcel and no contribution will be had from any other
cotenant. If the encroaching structures are damaged by catastrophic acts of God
the encroaching structure cannot be replaced.
To the extent that these structures remain in place, the trial court ruled that the exclusion of other
cotenants from the portions of the parcel occupied by these structures was inconsistent with the
remaining cotenants’ rights. To remedy the problem, the court ordered the removal of locks,
gates, and exclusionary signage within 90 days and declared that the structures would be
available for the use and benefit of all cotenants thereafter.
On cross-appeal, plaintiffs argue that the trial court’s order is inconsistent with the
parties’ stipulation because the parties intended that the existing structures would be allowed to
remain on the Beach Parcel indefinitely. We agree. We conclude that the language in the

33

Id.
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finding is clearly erroneous where, after reviewing the entire record, this Court is left with a
definite and firm conviction that a mistake has been made.”33

We affirm in part, vacate in part, and remand for proceedings consistent with this
opinion. We do not retain jurisdiction.
/s/ Michael J. Talbot
/s/ Peter D. O’Connell
/s/ Thomas C. Cameron

34

See MCR 7.216(A)(5).

-10-

RECEIVED by MSC 3/22/2021 3:39:55 PM

stipulation is ambiguous because it can be reasonably understood in different ways. Determining
the parties’ intent requires further factual development. Therefore, we vacate the portions of the
trial court’s order discussed in this section and remand for an evidentiary hearing to determine
the parties’ intent in making the stipulation.34 On remand, the trial court is free to resolve the
ambiguities in the stipulation based on the proofs presented at the evidentiary hearing.
Alternatively, the parties may reach a new stipulation and submit the new stipulation to the trial
court. In all other respects, the balance of the trial court’s decision is affirmed.
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EXHIBIT 2

If this opinion indicates that it is “FOR PUBLICATION,” it is subject to
revision until final publication in the Michigan Appeals Reports.

COURT OF APPEALS

PEOPLE OF THE CITY OF ST. CLAIR SHORES,

UNPUBLISHED
October 29, 2020

Plaintiff-Appellee,
v

No. 349910
Macomb Circuit Court
LC No. 2019-000135-AR

MICHAEL DORR,
Defendant-Appellant.

Before: SWARTZLE, P.J., and JANSEN and BORRELLO, JJ.
PER CURIAM.
Defendant appeals by leave granted1 the circuit court order affirming his district court
bench trial conviction for violating the City of St. Clair Shores Zoning Ordinance. For the reasons
set forth in this opinion, we affirm.
I. BACKGROUND
Defendant was charged with a misdemeanor violation of City of St. Clair Shores Zoning
Ordinance 15.050,2 (R-A One Family General Residential District), based on an alleged
impermissible use of R-A single family residentially zoned property. A bench trial was conducted
in the district court, during which defendant testified that he was operating a short-term rental
“Airbnb” out of his home in the City of St. Clair Shores on approximately July 15, 2018. There
was no additional testimony introduced at trial. The city argued that its zoning ordinance did not
1

People of St. Clair Shores v Dorr, unpublished order of the Court of Appeals, entered November
6, 2019 (Docket No. 349910).
2

Throughout this case, the parties and the lower courts have referred to the City of St. Clair Shores
Zoning Ordinance 15.050 as the ordinance (singular) at issue. Because 15.050 only contains the
title, “R-A One Family General Residential District,” while the relevant operative provisions and
definitions are found in other sections, we will cite specific sections of the St. Clair Shores
Ordinances as needed and will refer to the entire zoning scheme at issue as the St. Clair Shores
Zoning Ordinance or “the zoning ordinance.”
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II. ANALYSIS
There is no factual dispute in this case that defendant was engaged in using his home for
short-term rentals through Airbnb. The question presented is whether the zoning ordinance
prohibited such use. Defendant argues that the zoning ordinance did not prohibit his conduct or,
in the alternative, that the ordinance is unconstitutionally vague.
Defendant’s arguments require this Court to interpret the zoning ordinance, which is a
question of law that is reviewed de novo. Brandon Charter Twp v Tippett, 241 Mich App 417,
421; 616 NW2d 243 (2000). Ordinances are interpreted in the same manner as statutes. Id. at 422.
If the language of the ordinance is clear and unambiguous, it is applied as written. Id.
This Court also reviews de novo void-for-vagueness challenges to the constitutionality of
an ordinance. People v Lawhorn, 320 Mich App 194, 197 n 1; 907 NW2d 832 (2017). “To
determine whether [an ordinance] is unconstitutionally vague, this Court examines the entire text
of the [ordinance] and gives the words of the [ordinance] their ordinary meanings.” Id. at 198
(quotation marks and citation omitted). “A court must also consider any judicial constructions of
the [ordinance] when determining if it is unconstitutionally vague.” Id.
St. Clair Shores Zoning Ordinance 15.051 provides:
The RA One-Family General Residential Districts are designed to be among
the most restrictive of the residential districts. The intent is to provide for an
environment of predominately low-density single unit dwellings along with other
residentially related facilities which serve the residents in the district.
St. Clair Shores Zoning Ordinance 15.052 provides in relevant part as follows:
In the R-A One-Family General Residential District no building or land
shall be used and no building shall be erected except for one or more of the
following specified uses, unless otherwise provided in this Ordinance.
(1) One-Family detached dwellings.
* * *
(6) Home occupations or businesses, subject to the standards of 15.516
Home Occupations or Businesses.
St. Clair Shores Zoning Ordinance 15.516 provides in relevant part as follows:
All home occupations or businesses shall be subject to the following
requirements:
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permit the operation of an Airbnb in a residential neighborhood. The district court found defendant
guilty of violating the ordinance. Defendant appealed to the circuit court, which affirmed his
conviction.

Because defendant was engaged in using his home to offer short-term rental
accommodations, he was operating a business out of his home. Indeed, defendant affirmatively
characterizes his activity of providing short-term rental accommodations to “paying guests” as a
home business that defendant operates while continuing to live in the home as his sole personal
residence, and he argues that it is therefore permitted under the zoning ordinance. Thus,
defendant’s activities fall within 15.052(6) for purposes of determining whether his short-term
rental activity was prohibited by the zoning ordinance.
Because defendant’s short-term rental business directly depends on using the dwelling unit
as a dwelling for guests, defendant’s business fails to satisfy the condition in 15.516(1) that the
“home occupation or business must be clearly incidental to the principal use of the dwelling unit
for dwelling purposes.” (Emphasis added.) The purpose of the business is identical, not incidental,
to the principal use of the dwelling unit for dwelling purposes. Defendant’s short-term rental
business does not comply with the requirements in 15.516 and therefore is a prohibited use under
15.052(6).
Next, defendant argues that the zoning ordinance is unconstitutionally vague because it
does not provide fair notice of the conduct prohibited and gives the trier of fact unstructured and
unlimited discretion in determining whether the ordinance has been violated.
“An ordinance is unconstitutionally vague if it (1) does not provide fair notice of the type
of conduct prohibited or (2) encourages subjective and discriminatory application by delegating to
those empowered to enforce the ordinance the unfettered discretion to determine whether the
ordinance has been violated.” Plymouth Twp v Hancock, 236 Mich App 197, 200; 600 NW2d 380
(1999). “To give fair notice, a statute must give a person of ordinary intelligence a reasonable
opportunity to know what is prohibited or required.” People v Noble, 238 Mich App 647, 652;
608 NW2d 123 (1999) (citation omitted). Additionally, a “criminal statute must provide standards
for enforcing and administering the laws in order to ensure that enforcement is not arbitrary or
discriminatory; basic policy decisions should not be delegated to policemen, judges, and juries for
resolution on an ad hoc and subjective basis.” Lawhorn, 320 Mich App at 202-203 (quotation
marks and citation omitted).
When, as is the case here, a void-for-vagueness challenge does not involve First
Amendment rights, “[a] defendant has standing to raise a vagueness challenge only if the statute
is vague as applied to his conduct” and we review the challenge “on the basis of the particular facts
of the case at issue.” Id. at 199-200 (quotation marks and citation omitted; alteration in original).
Moreover, “even if a statute may be susceptible to impermissible interpretations, reversal is not
required where the statute can be narrowly construed so as to render it sufficiently definite to avoid
vagueness and where the defendant’s conduct falls within that prescribed by the properly construed
statute.” Id. at 200 (quotation marks and citation omitted).
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1. A home occupation or business must be clearly incidental to the principal
use of the dwelling unit for dwelling purposes. All activities shall be carried on
within the enclosed residential structure. There shall be no outside display of any
kind, or other external or visible evidence of the conduct of the home occupation
or business.

Affirmed.
/s/ Stephen L. Borrello
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As explained above, the trial court correctly held that defendant’s conduct clearly falls
within the purview of the ordinance and is plainly prohibited by the language of the ordinance. St.
Clair Shores Zoning Ordinance 15.556(1) requires that the home business be “incidental” to the
use of the dwelling as a dwelling. We concur with the trial court that a person of ordinary
intelligence would reasonably understand from this language that the business therefore cannot be
coextensive with the primary use of the dwelling as a dwelling and that the ordinance therefore
prohibits the type of short-term rental business that defendant was running from his home under
these circumstances. Accordingly, the ordinance provides fair notice of the conduct prohibited
and clear standards to prevent arbitrary or discriminatory enforcement. Noble, 238 Mich App at
652; Lawhorn, 320 Mich App at 202-203. We conclude that defendant has failed to demonstrate
that the ordinance is unconstitutionally vague. “[T]he party challenging the constitutionality of a
statute has the burden of proving the law’s invalidity.” Lawhorn, 320 Mich App at 199 (quotation
marks and citation omitted).

If this opinion indicates that it is “FOR PUBLICATION,” it is subject to
revision until final publication in the Michigan Appeals Reports.
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JANSEN, J. (concurring).
I concur in the result only.
/s/ Kathleen Jansen
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Before: SWARTZLE, P.J., and JANSEN and BORRELLO, JJ.
SWARTZLE, P.J. (dissenting).
I respectfully dissent. I agree with the lead opinion that defendant was operating a business
out of his residential home when he rented it as an “Airbnb.” Therefore, to fall within the city’s
permissible use of a residential home as a “home business,” the “business must be clearly
incidental to the principal use of the dwelling unit for dwelling purposes.” St. Clair Shores Zoning
Ordinance 15.516(1).
Where I part with the lead opinion, however, is with its apparent conclusion that a
permissible business use cannot involve any “lodging” or “rooming” in the residential home
whatsoever. The term “dwelling purposes” in the home-business exception is not defined,
although “dwelling unit” is: “A building, or portion thereof, designed for occupancy by one (1)
family for residential purposes and having cooking facilities.” A reasonable reading of the
ordinance is that “dwelling purposes” is synonymous with “residential purposes,” but
unfortunately the latter term is also left undefined. As I read the ordinance (including the definition
of a “family”), the terms “dwelling purposes” and “residential purposes” are intended to cover
purposes that have “a permanent and distinct domestic character.” Id. 15.022(33)(b). If this
reading is a reasonable one, then a single-night’s stay as an Airbnb rental would not qualify as a
“dwelling purpose,” and, as a result, the stay would not fall outside the home-business exception.
My reading is in-line with the city’s regulation of a “tourist house.” The ordinance defines
a “tourist house” as “[a] dwelling in which overnight accommodations are provided or offered for
transient guests for compensation, without provision of meals.” Id. 15.022(86). This would seem
the most logical place to regulate or prohibit Airbnb rentals, but the city specifically exempted
from the meaning of “tourist house” “any private residence or home, the owner or occupant of
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Moreover, I read the term “incidental” more broadly than does the lead opinion, as
“incidental” in this context could have either a temporal or spacial meaning—in other words, (1)
the use could be “incidental” if the entire space of the home was turned over to a business use on
a brief, temporary basis (e.g., a single-day’s rental), just as (2) the use could be “incidental” if a
room of the home was turned over to a business use on a permanent basis (e.g., a home office). In
(1), the temporal use is incidental, although the spacial use is not, while in (2), the spacial use is
incidental, although the temporal use is not.
Finally, while I disagree with the lead opinion’s construction of the ordinance, if we assume
that its construction is also a reasonable one, then I would conclude that the ordinance is
unconstitutionally vague as-applied to defendant’s conviction for renting his home for a single
day. Simply put, if the city wants to regulate or prohibit Airbnb rentals and the like, then it should
clearly say so.
Accordingly, I respectfully dissent.

/s/ Brock A. Swartzle
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which is not regularly engaged in renting any rooms in such residence or home to permanent or
transient roomers who are not related to such person.” Id. 18.050 (emphasis added). Defendant
was convicted of renting his residence on Airbnb for a single day, and the record shows that he
had similarly rented his residence for one other day in the past. Two days over a year or more
does not constitute “regularly engaged” in renting one’s home on Airbnb.

