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Introduction

Plaintiff,* a home-based day care provider, filed this origicgion for mandamus
seeking to prevent Defendants from diverting aiporof the subsidy checks being paid
to her as part of a program Defendants administprdvide assistance to low-income
families. Defendants have filed a motion to disies mandamus action.

Defendants assert four procedural and jurisdictidetenses: (1) they did not
receive sufficient notice of Plaintiff's claim, tteby requiring dismissal under MCR
2.116(C)(8); (2) Plaintiff’'s claim is not reallyrmandamus claim, but is “declaratory” or
“injunctive,” thereby denying this Court jurisdicti under MCR 7.203(C)(2) and
requiring dismissal under MCR 2.116(C)(4); (3) thction necessarily requires other
parties, including Child Care Providers Togethechjan (CCPTM), the purported
collective bargaining agent, be named as a deféndad any action that requires “a
party other than a state officer” must be brougttircuit Court, rather than this Court,
under MCR 3.305(A)(2)), thereby requiring dismissatler MCR 2.116(C)(4); and (4)
Plaintiff's claim is really an unfair labor practiclaim that must be filed either at the
Michigan Employment Relations Commission (MERC)roCircuit Court, thereby
requiring dismissal under MCR 2.116(C)(4). Thespiments will be addressed in turn

below.

! Originally, there were two plaintiffs, Sherry Loand Dawn Ives. Ives had a change of legal
circumstances requiring her dismissal, which th#igmstipulated to, and it appears on this Court’s
docketing sheet that Ives has been removed agya giaintiff did seek to add two new individuals
plaintiffs in order to prevent an unforeseen cirstance causing this case to become moot or hindered
some other manner. That amended complaint re¢austli pending.



Despite there being no factual matters at disaurtd,notwithstanding that the
court rules allow procedural and substantive matimndismiss to be joined, Defendants
did not seek to defend the merits of Plaintiffaiol. As will be discussed below,
Defendants’ fourth defense, a cursory treatmenthes upon the heart of the case —
whether Plaintiff is a government employee of aggament employer and therefore
subject to collective bargaining under the undisgdacts. Plaintiff could argue that
Defendants’ fourth defense constitutes its solemtet of the merits, but recognize that
this Court will likely be reluctant to enter mandasrelief in this important dispute
basely solely on the meager treatment the isswviext in Defendants’ dismissal motion
and brief. Given that the first three defenses valshown to be unavailing, Plaintiff
requests that this Court resolve Defendants’ mdtypentering an order dismissing the
first three defenses, allowing Defendants and aoggsed intervenors to address the
merits by a date certain, and then schedulingtfaiger for a single oral argument on the
Defendants’ fourth defense, which when properlyedigyed will essentially present the
same legal question posed by a straightforwardraegti of the merits of the caSe.

1. Notice of claim

MCR 2.111(B)(1) states a complaint must contain:

A statement of the facts, without repetition, onchiithe pleader
relies in stating the cause of action, with thec#geallegations necessary

2 In essence, this Court should reject the firstetaefenses presented here, but will likely wantait on
the fourth defense until Defendants and any patemtiervenors have had the opportunity to addifess
merits, which are inextricably intertwined with tfeurth defense. Thus, one dismissal defense and
Plaintiff's merits claim would remain to be argued.



reasonably to inform the adverse party of the matdithe claims the
adverse party is called on to defend.

Further, MCR 2.111(B)(2) indicates that a complamist have a “demand for judgment
for the relief that the pleader seeksd. The Michigan Supreme Court has indicated that
Michigan Court Rules have created a “generally iapple notice pleading

environment’ Roberts v Mecosta Co Hospita70 Mich 679, 700 n 17 (2004).

The Michigan Supreme Court has indicated that MCR 1(B) is meant to
prevent two extremes: (1) “the straightjacket afiant forms of action”; and (2)
“ambiguous and uninformative pleadingdacon v Transue441 Mich 315, 329 (1992).
The court explained:

Leaving a defendant to guess upon what groundstfdielieves

recovery is justified violates basic notions of faliay and substantial

justice. Extreme formalism and extreme ambiguitgrifere equivalently

with the ability of the judicial system to resolaealispute on the merits.

The former leads to dismissal of potentially metdos claims while the

latter undermines a defendant's opportunity togarea defense. Neither is

acceptable.

Id. at 329 (citations and footnote omitted).

To the extent that Defendants allege that eveameht of a cause of action must
be explicitly contained in the complaint, a simit@ntention was rejected by this Court
in Smith v Stolberg231 Mich App 256 (1998), where this Court refusthrow out a
complaint that did not contain a title heading nagrtihe cause of actiorid. at 260-61.

Further, Plaintiff's complaint was explicitly tite"Complaint For Writ of Mandamus.”

The jurisdictional section referred to a statuté arcourt rule related to mandamus



against state officials. Count | was titled “Mandss.” The relief sentence asked for the
issuance of a writ of mandamus. At the same titam#ff’s filed her complaint, she
filed a 47-page brief discussing the facts rel&tetthe mandamus action (16 pages) and
the legal merits of it. Taken together or apdu, brief and complaint more than meet the
notice pleading requirements of MCR 2.111(B)(2eféhdants could not have been
confused regarding the nature of Plaintiff’'s claim.

The elements of a mandamus claim are:

(1) the party seeking the writ has a clear legglitrto performance of the

specific duty sought, (2) the defendant has thardegal duty to perform

the act requested, (3) the act is ministerial, @aho other remedy exists

that might achieve the same result.
Citizens Protecting Michigan's Constitution v Sé¢ang of State280 Mich App 273, 284
(2008). This Court explained that: “Within the mewy of the rule of mandamus, a
‘clear, legal right’ is one ‘clearly founded in, granted by, law; a right which is inferable
as a matter of law from uncontroverted facts relgasdof the difficulty of the legal
guestion to be decided.’'University Medical Affiliates, PC v Wayne Co Exeamjtl42
Mich App 135, 143 (1985).

Defendants characterize Plaintiff's claim as “th&on was improperly formed
because it did not have the state legislature’scyah” Defendants’ Motion to Dismiss
Pursuant to MCR 2.116(C)(8) and (C)(4) at 1. Dd#ets are mistaken. Plaintiff

contends that Defendants cannot remove “union dinest child care subsidy payments

because Defendants did not have the authorityv tie Michigan Home Based Child



Care Council (MHBCCC) the power to collectively gain as the “employer” of home-
based day care providers under the interlocal aggate

MHBCCC, as a governmental entity, is free under RERengage in collective
bargaining with its employees, but home-based dag providers are not employees of
MHBCCC or any other state or local governmental leygy. Further, unions and
collective bargaining can be bifurcate8mith v Arkansas State Highway Employees,
Local 1315441 US 463 (1979). Under the First Amendmenblipiemployees can
unionize, but “the First Amendment does not impasg affirmative obligation on the
government to listen, to respond or . . . to re@gthe association and bargain with it.”
Id. at 465. State law is necessary to make pubtits®argaining with public-employee
unions mandatory. Thus, it is possible that amc@En be properly formed and that state
law does not allow for public-sector bargaining.

Putting it in terms of the mandamus elements n&tgilike every Michigan
resident, has a clear legal right to the commongassumption against public-sector
collective bargaining unless and until that prestiompis changed by the Legislature. In
1965, through the creation of the Public Employe&fons Act, that common-law
presumption was suspended for residents who me@&HRA definition of public
employees. At no point, however, did PERA or amgadment of it expand the class of
people who could be subjected to mandatory collediargaining to include home-based
day care providers, who are in reality independentractors who serve private-sector

clients and run private businesses out of their bames. Defendants have a clear legal



duty not to usurp legislative prerogatives, bus teiprecisely what they have done: They
have attempted to expand the class of citizengsuty public-sector collective
bargaining by placing into a mere interlocal agreetra provision purporting to allow
home-based day care providers to be charactergpdldic employees subject to
collective bargaining.

The relief sought here, cessation of the diversidiunion dues,” is part of a
ministerial act by Defendants: issuing low-incoohéd care subsidy checks to the
home-based day care providers.

The fourth mandamus element is related to Defeistiaecond defense, which is
discussed immediately below.

2. Nature of claim

Defendants seek to classify the relief requessedieglaratory or injunctive.
Defendants define “declaratory” as where “a paetgks a declaration of legal rights,”
Defendants’ Motion to Dismiss Pursuant to MCR 2(T)E3) and (C)(4) at 9. In support
of their definition, Defendants, somewhat circufadite only MCR 2.605, the court rule
setting forth that declaratory actions are possililee citation for Defendants’ definition
of “injunctive,” described as a claim in which “anpy asks a court to stop another party’s
activity,” Defendants’ Motion to Dismiss PursuaotMCR 2.116(C)(8) and (C)(4) at 9,
is no more illuminating. Defendants just cite toage in which a party asked for

injunctive relief. Se&Voodlands v Michigan Citizens Lohi\23 Mich 188, 199 (1985).



It is difficult to think of any non-monetary refithat would not fit within either of
Defendants’ abstract definitions. Indeed, Defetslaargument would seem to virtually
preclude the use of mandamus. It is perhaps geifiat Defendants do not provide any
examples.

Note, however, that Defendants’ definition woulshtradict this Court’s
definition of mandamus iBuncan v Michigan284 Mich App 246 (2009), which is
discussed immediately below. Defendants’ definitioplies a mandamus action is never
proper when a state officer is “stopped” from doangarticular act.

In Duncan this Court was presented with a constitutionalleimge to the manner
in which the State provided defense for the indigemhree Michigan counties. In that
case, a class of present and future indigent cahdafendants filed suit against the
Governor. This Court defined mandamus as “mangatgunctive relief.” Id. at 273,

275. ThuspPuncanindicates that mandamus more accurately equataesimolatory
injunctive relief®

Further, under Defendants’ definitions, this Caurtiost recent use of mandamus
in Citizens Protecting Michigan’s Constitutievas improper. In that case, a ballot

guestion committee sought to prevent —“stop,” ifidddants’ words here — the Secretary

% Duncaninvolved a challenge to the manner in which theefinanced indigent criminal defense. This
Court’s discussion of mandamus centered on whéthexs proper for the courts to enter mandamus
against the Governor, as opposed to any otheraffider. This Court held that under 42 USC § 1983
mandamus against the Governor could be enterggpipriate circumstance®uncan 272-74. In fact,
this Court even held that it was possible for therts to order the other branches to fund the sburt
“essential judicial functions.’ld. at 282-84.



of State from placing on the 2008 ballot a propasaustitutional amendment created
through a petition drive.

This Court set out the elements of a mandamusradiiat also noted that “under
MCR 7.216(A)(7), this Court can, in our discretimd on terms we deem just, ‘enter any
judgment or order and grant further or differeniefeas the case may require.Citizens
Protecting Michigan’s Constitutigr80 Mich App at 284. Defining a clear legal duty
this Court noted that where all “of the informatioecessary to resolve [a]
controversy . . . is presently available,” mandamay be appropriated. at 287. This
Court reviewed to the 1963 Constitution and heéd there were separate mechanisms
for amending, as opposed to revising, that documeintat 277. Because the proposed
amendment was more properly characterized as sioaythis Court held that there was
a “clear legal duty” not to place the item on tladidt. 1d. Specifically, the courts had a
clear legal duty to make a “threshold determindtminwhether a ballot proposal was
proper, and in turn, the Secretary of State anddBofaCanvassers had a clear legal duty
to act in compliance with the court’s determinatioah. at 291. The Secretary’s and
Board’s actions in compliance with the court’s mgliwould be ministerialld.

This Court entered a writ of mandamus preventimgaimendment from
appearing on the ballot. Thus, the courts careisssnandamus when there has been a

foundational failure to act in compliance with tt@63 Constitutiof.

* In denying leave to appeal, the Michigan SupremerCagreed that the issuance of mandamus was
proper, but some members of the Court differecherbiasis of the constitutional violatio@itizens
Protecting Michigan’s Constitution v Secretary ¢dt8, 482 Mich 960 (2008).



While it is Plaintiff's’ argument that she is nat amployee of the State or the
MHBCCC and therefore cannot be a public-sector eggd, mandamus has been issued
in employment cases. Locke v Macomb Count®87 Mich 634 (1972), a deputy sheriff
was suspended while awaiting the outcome of a nahtrial concerning his alleged
filing of a false police report. When he was atiggi, the deputy sought reinstatement,
which the county refused to grant. The Michigapr®me Court held it proper to issue a
writ of mandamus requiring that the deputy be eshirSimilarly, invan Antwerp v
Detroit, 47 Mich App 707 (1973), this Court held that are2 who had a “matured right”
to a pension could enforce that right via a wrineihdamus when a city sought to lessen
the pension payments the retiree was to receive.

Regarding payments generally,delenka v Wayne Corporate Counskl3 Mich
App 567 (1985), this Court held that it could prdpéssue a writ of mandamus against a
County Board of Commissioners in order to enfohmegayment of an amount agreed to
in a settlement. IBelding v lonia County Treasure360 Mich 336 (1960), the
Michigan Supreme Court held mandamus against atgdr@asurer was proper to obtain
a correct apportionment of penal fines being dsted to various localities. The court
held that payment of the proper amount was a nenatfunction. Id. at 342.In Kosa v

State Treasurerd08 Mich 356 (1980), the Michigan Supreme Coettllihat a writ of



mandamus issued in a case involving an “unconstitat diversion of monies” was
proper. Id. at 383

Here, Plaintiff seeks payment of amounts she edogguoviding day care
services to low-income parents. Having compleled $ervice and thus being entitled to
payment from the parents, Plaintiff finds that ste&te, which has agreed to subsidize the
parents’ child care payments, is nhow paying Piionly a portion of the cost, citing a
“collective bargaining arrangement” that is engirelithout legal merit. Plaintiff seeks a
writ of mandamus to prevent the unconstitutiongedsion of the subsidy payments
legally due to Plaintiff.

3. “Necessity” of Third Party

Defendants claim that this Court does not havieduation to hear an original
action under MCR 7.203(C)(2) and MCR 3.305(A)(1¢®finecessary parties” who are
not state officers are added. Defendants sugtjeste’ must be a determination of legal
obligations and legal rights of [MHBCCC], [CCPTMs members] and MERC relative
to union representation and the terms of the citledargaining agreement.”
Defendants claim MERC'’s certification of CCPTM ahe “collective bargaining
agreement” between CCPTM and MHBCCC are both amngdld and that providing
Plaintiffs’ relief “may violate the legal rights tfie home-based child care providers who

voted in favor of union representation.”

® The court suspended the writ not because mandasmsisin improper remedy for an unconstitutional
diversion of monies, but rather because the passfdggislation had ended the diversiétosa 408 Mich
at 383.

10



MCR 3.305(A) states:
(A) Jurisdiction.
(1) An action for mandamus against a state officay be brought
in the Court of Appeals or the circuit court.
(2) All other actions for mandamus must be brouglthe circuit
court unless a statute or rule requires or alldwesatction to be
brought in another court.
In essence, Defendants argue that this Courtippstt of jurisdiction to hear an original
action any time there is a defendant who is nataté officer.® Even accepting that the
parties Defendants claim are “necessary” are dgtsa) Defendants fail to recognize
that MCR 3.305 has a more plausible reading —itlmbnly where defendants involve
no “state officers” that mandamus must be broughihé circuit court.

Defendants contend that MHBCCC, CCPTM, and MERCn@cessary parties
under MCR 2.205 and that this fact deprives thiar€of original jurisdiction. This
arguments directly contradicts this Court’s rulingCitizens Protecting Michigan’s
Constitution In that case, a ballot question committee “Reféfichigan Government
Now” (RMGN) was formed, and it circulated a proppsenstitutional amendment.
Citizens Protecting Michigan’s Constitutio80 Mich at 275. A second ballot question
committee “Citizens Protecting Michigan’s Consiibat’ filed suit solely against the
Secretary of State and Board of Canvassers, btate“sfficers,” to prevent the proposed

amendment from being placed on the balldt.at 275, 278. RMGN was not named in

the complaint, and it sought to intervene. Thisi€allowed permissive intervention and

® It is unclear why Defendants include MERC in thigument as it is clearly a state entity and itfuision
as a party would not deprive this Court of origijuaisdiction even under Defendants’ theory.

11



aligned RMGN as a defendaritd. at 279. The Attorney General was granted peramss
to file a brief as amicus curiae due to his “indegent obligation as a state officer to
protect and defend the constitutiorid.

Under Defendants’ theory, as soon as RMGN wasddda defendant, this
Court should have dismissed that action for lackiogdiction. Subject matter
jurisdiction cannot be enlarged by the courts octwysent of the partiedn re Hatcher
443 Mich 426, 433 (1993). Jurisdictional defectsyrbe raised at any time, even on
appeal.Polkon Charter Twp v Pellegrgrdaé5 Mich App 88, 97 (2005). Courts are
required to question their own jurisdiction suargpo Straus v Governgi59 Mich 526,
532 (1999). Yet at no point during the pendenc@itizens Protecting Michigan’s
Constitutionwas the jurisdiction of this Court questioned kifaer its own panel or any
member of the Michigan Supreme Court in denyingdea appeal.

Secretary of State v Department of Treasa®3 Mich App 153 (1982) vacated
on other grounds 414 Mich 874 (1982), providesherrisupport for the conclusion that
the addition of non-state officers does not destnoginal jurisdiction in this Court. In
that case, the Secretary of State filed an origmahdamus action at this Court against
the Department of Treasury, and a number of eatiBéating to county roads — none of
which were “state officers” — were allowed to imene. Similarly, irPeople ex rel
Oakland County Prosecuting Attorney v State Bui#a@ardons and Parole§8 Mich
App 111 (1973), when a county prosecutor filed agial action in this Court seeking

to nullify a grant of parole, the parolee was akalto intervene as a defendant. Itis

12



difficult to think of a party more necessary toaution than an individual who might be
returned to prison if the requested relief was gpanyet the parolee’s inclusion in the
case did not deprive this Court of jurisdiction.

Assuming that Defendants’ cursory argument isesttrthat other parties need to
be added to this action, MCR 2.207 indicates thase parties may be added. The rule
states in pertinent part:

Misjoinder of parties is not a ground for dismissfaan action.

Parties may be added or dropped by order of the coumotion of a

party or on the court’s own initiative at any stagehe action and on

terms that are just.

MCR 2.207. As noted above, Plaintiffs seek to hiamg Court enter an order allowing
Defendants and any proper intervenors to respotitetoerits by a date certain. Itis
fairly likely that should this Court enter such@udler, the entities that Defendants
mention would seek leave to intervene. Alternatiyiiis Court could choose to order
any entity it deemed necessary into the case.

Further, none of the parties mentioned is necgdegrovide Plaintiff's
requested relief. Defendants contend that the ME&®@fication is being challenged,
but what Plaintiff's claim actually question is timelusion in the interlocal agreement of
the provision purporting to allow MHBCCC to engageublic-sector collective
bargaining with an entity that claims to repredene-based day care providers.

Plaintiff is not contending that the election waa rmproperly, but rather that the

election never should have taken place withouslagion bringing Plaintiff within

13



PERA. Defendants also claim that the “collectiaedaining agreement . . . requires
DHS to deduct the union dues from the subsidy ch&cRefendants’ Motion to Dismiss
Pursuant to MCR 2.116(C)(8) and (C)(4) at 10. Betendants are not a party to the
purported collective bargaining agreement; only MB{EC and CCPTM are. Since
Plaintiff cannot be made subject to collect bargmrabsent a proper act of the
Legislature, the only relevant parties are Defetglamho pay the subsidy, but who are
illegally diverting a portion of it and Plaintifiyho seeks the full amount of the subsidy.

This Court has jurisdiction of this original actiand will retain that jurisdiction
even if a defendant who is not a state officerrirgaes or is joined.

4. Exhaustion

Defendants contend that to the extent that thasignfair labor practice charge, it
should have been brought at MERC. What Defendéidtaot do is address either of the
cases cited in Plaintiff's brief accompanying tleenplaint and showing MERC has no
subject matter jurisdiction over private employekansing v Carl Schlegel, In@57
Mich App 627, 637 (2003) (“PERA is directedmtblic rather tharprivate employees
and it indicates no intent to regulate the labtatiens of public employers generally.”);
Prisoners’ Labor Union v Dep’t of Correction61 Mich App 328, 330 (1975) (“Itis
undisputed MERC has jurisdiction over the inmatdaims if, and only if, those inmates
are ‘public employees’ within in the meaning giwbat term in [the Public Employment
Relations Act].”). Defendants make no attemptttove that Plaintiff is a public

employee covered by PERA and therefore subjectE&R Q.
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Conclusion

As noted above, Plaintiff recognizes that this Coull likely hold that the
public-employee issue has not been waived, deBgitendants’ failure to engage it. It is
the central question in this lawsuit, and this Gewill probably wish to have before it
Defendants’ arguments on the merits before entd?lamtiff's requested relief. Thus,
under MCR 7.206(D)(3), Plaintiff requests that tBsurt resolve Defendants’ motion by
entering an order dismissing the first three dedsnpallowing Defendants and any
proposed intervenors to address the merits byeatatain, and then setting this matter
for a single oral argument on the Defendants’ todefense, which when properly
developed will essentially present the same legattion posed by a straightforward

argument of the merits of the case.

Respectfully submitted,

Patrick J. Wright (P54052)
MACKINAC CENTER LEGAL
FOUNDATION

Attorney for Plaintiffs

140 W. Main Street

Midland, MI 48640
989-631-0900

Dated: October 28, 2009
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